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IN THE 


, United States Court of Appeals 

for the District of Columbia 


April Term, 1944 


No. 8821 


MARY McLAUGHLIN, Appellant 
vs. 

DISTRICT OF COLUMBIA, et al., Appellees 


BRIEF FOR APPELLANT 


Jurisdictional Statement. 

This is an Appeal by Mary McLaughlin, plaintiff in the 
Court below, from a Judgment entered upon the verdict of 
a Jury by direction of the Court in the District Court of the 
United States for the District of Columbia in an action 
for personal injuries sustained by the plaintiff as the result 
of an obstructed sidewalk on the east side of Wisconsin 
Avenue, north of ‘S’ Street, in the District of Columbia. 
Jurisdiction in the District Court is derived from Title 11, 
Section 306, of the Code of Laws for the District of Colum¬ 
bia (1940 Edition). Original Jurisdiction in the District 
Court is alleged on page 1 of the Complaint (Joint Appen¬ 
dix 1). 
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This Court has Jurisdiction of this Appeal under the 
provisions of Title 17, Section 101, of the Code of Laws for 
the District of Columbia (1940 Edition) respecting Appeals 
from the District Court of the United States for the Dis¬ 
trict of Columbia. 

Statement of the Case. 

This was an action by the plaintiff, Mary McLaughlin, 
against the defendants, District of Columbia, Wilmoth Pav¬ 
ing Company, and the Capital Transit Company, for per¬ 
sonal injuries sustained by the plaintiff on the 27th day of 
June, 1942, as the result of an obstructed sidewalk on the 
east side of Wisconsin Avenue, north of ‘S’ Street, in the 
District of Columbia. 

At the commencement of this trial the case against the 
Wilmoth Paving Company was dismissed when the Court 
was informed that the records of the District of Columbia 
showed that the Wilmoth Paving Company did not com¬ 
mence its work on this construction project until June 29th, 
1942 (Joint Appendix 14). This Company had contracted 
with the District of Columbia to repave the roadway and 
sidewalk of Wisconsin Avenue between ‘R’ Street and 
$1 th Street, Northwest. 

Prior to the trial of this case the action had been dis¬ 
missed in favor of The Potomac Electric Power Company 
and The Warren F. Brenizer Company who had been 
named as defendants (Joint Appendix 15). 

The appellant, Mary McLaughlin, testified that she left 
her home at 1736 Wisconsin Avenue, N. W., on June 27, 
1942, a Saturday, some time after 12:00 o’clock to go to the 
Safeway Grocery Store located across the street from her 
home on the east side of Wisconsin Avenue, a short dis¬ 
tance north of 1 S’ Street. That the east sidewalk of Wis- 
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consin Avenue from ‘S’ Street to the Safeway Store was 
impassable and had been obstructed by dirt. It was im¬ 
possible for pedestrians to walk over the sidewalk. To 
reach the Safeway Store pedestrians were forced to travel 
some distance east of the sidewalk and approach the store 
over an automobile parking lot. This was the only way to 
reach the store. The parking lot was maintained by the 
Safeway Store for its customers and is located south of 
the store on Wisconsin Avenue between the store and ‘S’ 
Street. The condition of the sidewalk north of the store 
had been similarly obstructed and the store could not be 
reached from this direction. No temporary sidewalk had 
been constructed to enable pedestrians to reach this store. 
The store was at all times open for business during this 
construction work and there were no signs or barricades 
indicating that pedestrians should not attempt to travel to 
this store. There was no other grocery store in the neigh¬ 
borhood. This sidewalk had been in this condition for ap¬ 
proximately six weeks to two months prior to the date of 
the accident. The dirt had been placed on the sidewalk by 
the men doing the vrork on Wisconsin Avenue. The witness 
had seen men working on the streetcar tracks but did not 
actually see these men place the dirt on the sidewalk. The 
place where the plaintiff fell is marked by a cross mark on 
defendant’s Exhibit No. 1. The automobile entrance to 
the parking lot is about one block east of Wisconsin Avenue 
on ‘S’, at the other end of the lot. When it rained the water 
stayed on ‘S’ Street which was unpaved, leaving puddles. 
‘S’ Street was muddy and not paved. There was no way 
of getting to the store except through the parking lot (Joint 
Appendix 16). 

Houston Swink testified in substance that he was em¬ 
ployed by the Safeway Store located at Wisconsin Avenue 
and ‘S’ Street, N. W. He had been employed by this Com- 
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pany for almost 19 years. He testified that Wisconsin 
Avenue was being repaired in June, 1942, and that the 
sidewalk was covered with dirt and rock. Customers to 
reach the store had to go through the parking lot. The 
sidewalk immediately in front of the store had been ob¬ 
structed and pedestrians had to walk in single file in front 
of the store. This repair work interfered with his business 
especially during the months of May and June, 1942. The 
store remained open for business during this construction 
work. Plaintiff’s Exhibit No. 2 is a good picture of the east 
sidewalk of Wisconsin Avenue. The condition of the ground 
on the parking lot was rough with dirt and rock and the 
automobile driveway to the parking lot at the rear of the lot 
on ‘S’ Street was in the same condition (Joint Appendix 
21 ). 

Mrs. Emma Shepley testified in substance for the plain¬ 
tiff that she resided at 1736 Wisconsin Avenue at the time 
of this accident. The plaintiff resided with this witness. 

The street car tracks had been tom up in front of the 
Safeway Store and they had all the dirt over on the park¬ 
ing lot on the east side of Wisconsin Avenue. The east 
sidewalk on Wisconsin Avenue was all cluttered up with 
concrete and things they had dug up and you couldn’t walk 
through. The debris had been parked on the parking space 
and also on the pavement. To get to the store pedestrians 
had to go through the parking lot. No temporary sidewalk 
had been provided. The store could not be reached by 
pedestrians from the north. Plaintiff’s Exhibit No. 2 was 
shown to the witness. She testified that there was more 
dirt there when the accident happened than is shown on the 
picture. The Safeway Store was always open for business 
during this construction work but was very difficult to get 
to. She went over to the store frequently. Directly in 
front of the store the sidewalk was so obstructed with dirt 
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that pedestrians were compelled to walk single file. The 
store had but one entrance, the front center entrance. There 
was no other grocery store in the neighborhood. The near¬ 
est grocery store was at ‘Q’ Street and ‘Q’ to ‘R’ Street is 
a long way. You could enter the parking lot from the auto¬ 
mobile entrance at the rear of the lot but you still would 
have to encounter the bad lot. The parking lot was not 
cleared and there was dirt all over the lot. The whole place 
was covered. Everybody had to walk through this stuff to 
get in there (the store). She said: “I know I had to climb 
in through that myself. I had to, and that is why I hesi¬ 
tated to let her (plaintiff) go.” The dirt had been on the 
sidewalk and all around the place a month to six weeks 
prior to the accident. The only way you could get to the 
store was over the parking lot. A temporary bridge had 
been constructed over the street car tracks for the use of 
pedestrians at a point opposite 4 S’ Street. There was no 
way to get to the store except over the dirt on the parking 
lot (Joint Appendix 49). 

Mrs. Hannah Smith testified on behalf of the plaintiff 
substantially as follow’s: She resides at 1824 Jefferson 
Place, N. W., and visited Emma Shepley about two or three 
times weekly. She has known Emma Shepley for thirty- 
five years. She often purchased groceries from the Safe- 
wav Store located at Wisconsin Avenue and ‘S’ Street, 
Northwest. The sidewalk on the east side of Wisconsin 
Avenue had been obstructed by dirt. This witness was 
shown Plaintiff’s Exhibit No. 2 and testified there was 
more dirt on the sidewalk on the day of the accident than 
is shown by the photograph. You could not see the ledge 
(curb) at all. It was all piled up. The Safeway Store was 
always open for business during this construction. To 
reach the store pedestrians had to travel over a beaten path 
on the parking lot. This path had been made by pedes- 
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trians walking to the store over the dirt. The store could 
not be reached from the north. The only way pedestrians 
could reach the store was through this little path (Appel¬ 
lant’s Appendix Page 1). Note: The testimony of this 
witness was inadvertently omitted from the Joint Appen¬ 
dix. 

Emmett J. Motley testified for the District of Columbia 
that prior to this construction work on Wisconsin Avenue 
there was a cement sidewalk in front of the store and it 
extended southward to ‘S’ Street (Joint Appendix 73). 

Statement of Points. 

The Trial Court erred in granting the motion of the 
Appellees, The District of Columbia, and, The Capital 
Transit Company, for a directed verdict at the close of all 
the evidence and in directing the Jury to return a verdict 
for both of the defendants. The case should have been sub¬ 
mitted to the Jury. 

Summary of Argument. 

1. The plaintiff contends that the Trial Court erred in 
directing a verdict for the defendants in this case. The tes¬ 
timony presented at this trial showed that the sidewalk on 
the east side of Wisconsin Avenue, Northwest, between ‘S’ 
Street and the Safeway Store located north of ‘S’ Street 
had been obstructed and remained impassable to pedes¬ 
trians traveling to this grocery store for a period of four 
weeks to two months. The obstruction was caused by the 
placing of dirt and other material on the sidewalk by Com¬ 
panies engaged in a repair project on Wisconsin Avenue 
involving the roadwav and street car tracks. The record dis¬ 
closes that the Wilmoth Paving Company, who had been 
issued a permit by the District of Columbia to repave this 
street and sidewalk, did not begin their work under the 
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contract until June 29th, 1942, which was two days after 
the plaintiff was injured, and at a point one city square 
south of the place where the accident occurred. 

It is contended that the District of Columbia was negli¬ 
gent in permitting this sidewalk to become obstructed in 
such a manner that pedestrians were unable to reach in 
safety their neighborhood grocery store which was always 
open for business during these improvements. The ob¬ 
struction of this sidewalk was not a reasonable one and 
was not necessary to the improvements then under con¬ 
struction. The District of Columbia negligently failed to 
maintain this sidewalk in a reasonably safe condition. 

2. A public contract where injury to persons or prop¬ 
erty is foreseen by a Municipality and is provided for in 
the contract by the terms of which the contractor “agrees 
to pay any damage” sustained as the result of the construc¬ 
tion work renders the contractor directly liable to persons 
injured as a “third party beneficiary” for damages irre¬ 
spective of whether the work was negligently done. Under 
this theory the plaintiff sues the Capital Transit Company 
as a “third party beneficiary” of the contract entered into 
with the District of Columbia on March 24th, 1942, permit¬ 
ting the Capital Transit Company to relocate its street car 
tracks on Wisconsin Avenue between ‘R’ Street and 37th 
Street, Northwest. 


ARGUMENT. 

PART L 

It is contended that the Trial Court erred in directing 
a verdict for the defendants in this case. The case should 
have been submitted to the Jury. 

The District of Columbia having full control of the 
streets and sidewalks in the District of Columbia is under 
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a duty to keep the public sidewalks of the City in such con¬ 
dition at all times that they can be used by pedestrians with 
reasonable safety and for negligently failing so to do they 
are liable. The sidewalks of a City belong to the people 
and they primarily have the right to the free and unobstruc¬ 
ted use thereof. It is conceded that the City may tempor¬ 
arily in the course of making repairs obstruct the use of 
the sidewalks but such obstruction must be reasonable. In 
the instant case the evidence tended to show that this side¬ 
walk had been obstructed for a period of four to six weeks 
while this repair work was being performed. 

The dutv of the District of Columbia to maintain and 
care for the sidewalks in this City was expressed in clear 
and unequivocal language in the case of Coughlin vs. Dis¬ 
trict of Columbia, 25 App. D. C. 251, as follows (on page 
257): 

“Congress has imposed upon the municipal author¬ 
ities of the District of Columbia the duty of caring for 
the streets, avenues, and alleys, and the highways of 
the District, and of keeping them free from obstruc¬ 
tions ; and this duty extends to the sidewalks, as well 
as to the carriageways. In this regard there is no dis¬ 
tinction whatever between the two. Whatever be the 
cause of such obstructions, whether they be caused by 
the elements, or purposely or negligently by human 
instrumentality, the duty is still incumbent on the 
municipality of removing them at the earliest prac¬ 
ticable moment. We presume that if the sidewalks were 
washed away by an extraordinary downfall of rain, or 
were sunk through some subsidence of the earth, it 
would be the duty of the municipality to repair the 
defect with the least possible delay. If stones or earth 
or gravel were thrown upon the sidewalk by a careless 
or inconsiderate person, it would be the duty of the 
municipality to remove such obstructions, or cause 
them to be removed by the person who caused them. In 
no one of these cases could the municipality evade the 
performance of its own plain duty by requiring an ad¬ 
jacent owner of property to perform it.” 
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In the case of District of Columbia vs. Caton, 48 App. 
D. C. 96, this Court was called upon to distinquish between 
those powers of municipal corporations which are discre¬ 
tionary or judicial in character and those powers which are 
purely ministerial. The opinion expressed this distinction, 
on page 104, as follows: 

“In selecting and adopting a general plan of public 
improvement, such, for example, as a sewer system, 
the municipal corporation exercises judicial discretion, 
but in carrying out the plan it acts ministerially, and 
must perform the work in a reasonably safe and skill¬ 
ful manner.” 

Further, at the bottom of page 106, the Court says: 

“We think the duty imposed upon the District to 
keep the streets in reasonably safe condition is control¬ 
ling, whether a dangerous condition is the result of a 
general plan of improvement, or not. The action is not 
for negligence because of a defective plan, but for 
maintaining the streets in an unsafe condition. • • * 
But if it (the plan) left the street in a dangerous and 
unsafe condition, it could not be held to be a reasonable 
plan, when measured in the light of the paramount 
duty imposed of keeping the streets at all times in a 
reasonably safe condition.” 

In McPherson vs. District of Columbia, 7 Mackey (18 
D. C.) 564,1888-1890, the plaintiff alleged she was injured 
because of the negligence of the District of Columbia for 
allowing the streets of Washington to remain in a danger¬ 
ous condition, by reason of a deep opening in the roadway 
at the intersection of ‘F’ and Seventh Streets, N. W. A 
Company known as the Heat & Steam Power Company was, 
by permission of the District, laying pipes along 7th Street 
at *F\ A part of this excavation was still open at the cor¬ 
ner of 7th and ‘F’ Streets and had been in that condition 
about one week when plaintiff fell into this hole. The evi¬ 
dence fairly raised the question whether the protections 
around this pit were sufficient when the Heat and Power 
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Company suspended work that evening at 5:30 o’clock. 
The accident occurred at 6:00 o’clock. The District con¬ 
tended that it should have had actual or constructive notice 
of any defect before it could be held responsible. On this 
question of NOTICE to the District of Columbia the Court 
said: 

“The trenches for the Heat and Power Company’s 
pipes, extending, as the records shows, through many 
streets, were, of course, made under a permit of the 
District authorities. Before that time these streets 
were in safe condition for the use of pedestrians and 
others, and the defendant authorized their being put 
into an unsafe condition, with knowledge that the safe 
condition would require safeguards. In the next place, 
it knew what actually followed that permit. For -weeks 
before the accident it knew that such guards had in fact 
been needed at various points along the line of the 
company’s trenches, and for at least a week that this 
particular pit existed and required protection. It 
would have been charged with notice that it had a duty 
to perform—the duty to see to it that safeguards were 
provided—even if the trenches had been made without 
its authority; a fortiori it stood charged with notice of 
that duty when it had authorized the very danger which 
required safeguards. If it had notice of this duty, any 
failure to place or cause to be placed sufficient safe¬ 
guards every evening was its own dereliction. Of 
course its liability for such dereliction could not de¬ 
pend upon its having a still further notice, either actual 
or constructive, of its own default.” 

The Supreme Court of the United States in the case of 
Barnes vs. District of Columbia, 1 Otto 440, 91 U. S. 540, 
settled the liability of a Municipality in this type of case. 
In this case a railroad corporation, in exercising the power 
conferred upon it by municipal authority, to cut through 
and alter a street, created a dangerous defect or obstruc¬ 
tion in the way and the District of Columbia was held to be 
primarily liable for injuries to a traveller caused thereby. 
The accident occurred on ‘K’ Street, East, and arose from 
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the construction of the Baltimore and Potomac Railroad 
through that street. The road was built by permission of 
the District, and authority was given to the Company to 
change the grade of the streets according to a plan filed. 
In making this change, a deep excavation was made into 
which the plaintiff fell. 

In the case of City of Rome vs. Stone, 46 G-a. App. 259, 
167 S. E. 325, the plaintiff sued the City for injuries sus¬ 
tained in falling into a ditch located between the sidewalk 
and the curb. The accident occurred on November 17,1930, 
at 6:00 P. M. The ditch had been dug by the City between 
the paving on the sidewalk and the curbing of the Street. 
The City defended on the ground that the Street was in the 
course of repair and was closed to traffic. The Court enun¬ 
ciated the law as follows: 

“* * * Where municipal authorities undertake to 
repair a public street they are bound to take such pre¬ 
cautionary measures for the protection of persons 
having a right to the use thereof as ordinary care and 
diligence would require. It is the duty of the City to 
keep its streets and sidewalks in a reasonably safe con¬ 
dition for travel.” 

“Whether the street in question was being repaired 
or not , it was the duty of the City to take such precau¬ 
tionary measures for the protection of persons having 
\ a right to the use thereof as ordinary care and dili¬ 
gence would require.” 

The case of Nicholas vs. Kansas City, 171 S. W. (2d) 744, 
was an action by the plaintiff against Kansas City, a Muni¬ 
cipal Corporation, to recover for injuries sustained in a 
fall on a slippery plank ramp erected in front of a business 
establishment pending replacement of the sidewalk by the 
Works Progress Administration. The W. P. A. under gen¬ 
eral supervision of the municipal authorities was engaged 
in repairing a portion of Independence Avenue in Kansas 
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City. Old pavements and sidewalks were removed and new 
sidewalks were to be constructed. The defense was (1) that 
the W. P. A. project was for relief of unemployment and 
that the City had no control over the project, (2) contribu¬ 
tory negligence of the plaintiff, and, (3) that the City owed 
no duty to build the board ramp nor maintain it after it 
was built. 

The verdict of the Jury for the plaintiff was affirmed. 
The Court said the duty of the city is to exercise ordinary 
care to keep its sidewalks in a reasonably safe condition 
for pedestrians to travel. The evidence discloses that 
numerous persons going north and south or crossing from 
the curb to the building entrance were left to use the side¬ 
walk space and the ramps without warning signs of any 
kind. Further, evidence herein does not disclose that plain¬ 
tiff had any other means of egress or ingress suitable for 
the performance of his said duties. 

In the case of O’Dwyer vs. Northern Market Company, 
et al., 24 App. D. C. 81, the plaintiff fell on the sidewalk on 
7th Street between O. and P. Streets, N. W., in consequence 
of slipping on some green vegetable matter claimed to have 
been on the sidewalk through the negligence of the District 
of Columbia and the Market Company. The sidewalk in 
the vicinity of the Northern Market has been covered with 
this refuse vegetable matter for many months prior to the 
date of the accident. The Market Company rented the side¬ 
walk to hucksters although having no permit from the Dis¬ 
trict of Columbia to occupy the sidewalk. The lower Court 
directed a Verdict for the District of Columbia. This Court 
held that it was error to withdraw this case from the Jury. 
The Court said: 

“• * * The duty of the municipality is to keep the 
streets free from all obstructions of every kind; and 
we know of no law or principle of justice that would 
exempt the municipality from the performance of that 
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duty on the ground that there is a market, whether 
public or private in the neighborhood. ” 

This Court further stated that the neighborhood of a 
market is notice that more than usual care should be taken 
to keep the streets free from encumbrance of vegetable or 
other matter, which is a source of danger to those who 
have occasion to use the street. The Market Company was 
also held liable. The Court said: 

“No one has a right unduly to obstruct the highway 
but if he does in fact so obstruct it, there can be no 
reasonable doubt that he is liable for injury resulting 
from the obstruction.” 

In a New York case, O’Neill vs. City of Port Jervis, 253 
N. Y. 423, 171 N. E. 694, the owner of premises on a busy 
City street obtained from the Municipal authorities a per¬ 
mit to erect a building, to use about 8 feet of the street in 
front of his lot to store building material and to close off 
the sidewalk at intervals during the time of erection. After 
the work started the sidewalk was completely blocked and 
remained in that condition from May 10th to June 25th, 
1927. Plaintiff’s intestate, an infant child two years of age, 
on June 25th, while walking around the obstruction, held 
by her father’s hand, was struck by an auto and killed. 

The Court held the dismissal of the Complaint as to the 
owner and City was erroneous. A question of fact was 
presented whether the continued usurpation of the sidewalk 
to the exclusion of foot passengers was reasonable, neces¬ 
sary and temporary. If not, the City had knowledge there¬ 
of and was required to act. This New York Court stated: 

“The primary purpose of streets is use by the public 
for travel and transportation, and the general rule is 
that any obstruction of a street or encroachment there¬ 
on which interferes with such use is a public nuis¬ 
ance/ J 

This Court further said: 

“* * • There was no necessity for storing material 
upon the sidewalk to the exclusion of all use by pedes- 
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trians for any great length of time. While the founda¬ 
tions were being dug, • * • temporary obstruction was 
of course necessary. # • * No provision was made 
for travelers on foot. * * * The work of erecting this 
comparatively small building apparently did not re¬ 
quire the closing of the sidewalk for almost thirty 
days.” 

* * In the usual and customary way of doing such 
work, would not the builder have provided some sort 
of footpath at times when work had ceased or material 
was not being carried in and out? These are questions 
which a jury should answer as questions of fact. 

• • O’Neill and his family had the right to go bv; 
the street was not closed; their rights were equal "to 
those of any others; they were not called upon to de¬ 
sist from their purpose and return home. Others were 
going and coming around the pile of dirt, and the 
O’Neills followed. • # •” 

In another New York case, Wrighter vs. A. A. Adams 
Stores, Inc., et al., 250 N. Y. S. 98, 232 App. Div. 351, an 
action was brought against the Adams Stores and the City 
of Binghamton. The fronts of two stores were to be re¬ 
paired. To do this work it was necessary that a space on 
the sidewalk should be used by the workmen, and to pro¬ 
tect the passing public it was necessary that a barrier or 
“false front”, should be placed on the sidewalk in front of 
these premises. A permit was given to erect the false front 
bv the Citv. Two or three days after this construction it 
fell and injured the plaintiff. The Judgment returned for 
the plaintiff was affirmed. 

The Court said that where a City grants a permit to 
obstruct a sidewalk, it is under a continuing duty of in¬ 
spection until the obstruction is removed; it is entitled to 
no further notice of the condition due to that obstruction. 
The duty rested upon the City to keep this sidewalk in a 
condition reasonably safe for those rightfully traveling or 
passing thereon. This was an active duty, requiring vigi¬ 
lance and diligence. As between the City and the contrac- 
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tor or builder, tbe duty to erect this false front rested pri¬ 
marily upon the builder, but, as between this plaintiff and 
the City, the duty rested upon the City to see that the side¬ 
walk was reasonably safe. 

The case of Evans vs. City of Philadelphia, 205 Pa. 1S3, 
54 Atl. 775, is similar to the case under discussion. Around 
4 o’clock in the afternoon the plaintiff, a housewife, went 
from her home to the grocery store for provisions. Be¬ 
tween her home and the grocery store there was an alley. 
In the alley there was a drain carrying off water. On the 
day plaintiff was injured and for sometime prior thereto, 
this drain had been clogged with ice, which extended out 
over the sidewalk. The plaintiff slipped and fell on this ice 
and sued the City. The lower Court nonsuited the plaintiff 
for contributory negligence. This decision was reversed. 

The Court said: 

“• * * The danger was manifest, and it was the duty 
of the plaintiff to have avoided it, if she could have 
done so by the exercise of proper care under the cir¬ 
cumstances, which would have been to take a safe way 
to the store, if one existed. * * # But no matter where 
she turned, there was no safe path for her. Ice was 
around and about her on every side, and, though the 
danger might have differed in degree, she was bound to 
encounter the same kind wherever she turned. * * *” 
“* • • Nor was she bound to remain in her house be¬ 
cause the City, by its negligence, had made it dangerous 
for her to go out on the street, in search of recreation 
and pleasure, or when called to do so by duty. ‘It 
is not the law that a resident in a City must remain 
continuously on his property, when the City grossly 
neglects the repair of its streets, under pain that if 
he ventures on the streets or walks, and suffers injury 
resulting from the City’s default, he can recover 
nothing’ • • •” 

In the case of Meyers vs. City of Philadelphia, 217 Pa. 
159, 66 Atl. 251, the City of Philadelphia gave notice to the 
Monument Cemetery Company to reset the curb on the part 
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of 15th Street, which passes through its grounds. The Com¬ 
pany entered into a contract with a curb setter to do the 
work. The curb setter left a pile of old curbstones on the 
pavement between the new curb and the car track. They 
remained in the street 4 or 5 days after the work was com¬ 
pleted. On the night of the accident there was no light near 
it to give notice to persons driving on the street. Plaintiff 
driving a cab, ran into the pile of stones and was injured. 

The Court stated that the case was for the jury and ex¬ 
pressed itself as follows: 

“• • • A municipality may not be responsible for the 
negligence of an owner of property engaged in work 
on a street, done on notice from it, where the negli¬ 
gence is in the manner of doing work on the part of the 
street necessarily occupied for that purpose, but its 
duty to exercise reasonable supervision of streets 
thrown open for travel always continues. The placing 
of the rejected curbstones in the street was not a part 
of the work of resetting the curb, but the unauthorized 
use of the street as a place of storage for material 
that should have been placed elsewhere or at once re¬ 
moved. It was allowed to remain there, a menace to 
travel, during the progress of the work and after its 
completion, and the question of constructive notice to 
the city was for the jury.” 

In a Federal case, City of Baltimore vs. State of Mary¬ 
land, 166 Fed. 641, 92 C. C. A. 335, the City of Baltimore 
was constructing a bridge. An excavation had been dug 
and lights were placed around it. The plaintiff’s automo¬ 
bile at night ran into the excavation and he was killed. The 
plaintiff contended that the lights were so placed as to 
mislead an automobile driver. The automobile was driven 
between the lights and left the highway. To a person ap¬ 
proaching it appeared to be a row of lights on one side of 
the roadway and one light on the other. The fact was that 
all the lights were on the south side of the road. Judgment 
was for the plaintiff. The Court stated the law as follows: 
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“* • * the obligation upon the City was to keep its 
highway reasonably safe for public travel by day or 
night, and to provide such guards, lights, or barriers or 
other safeguards as would be ordinarily and reason¬ 
ably sufficient to protect persons lawfully using such 
highway in the exercise of proper care. 

“The defendant was obliged so to construct its 
bridge and embankment adjoining the highway as not 
to render the approach to the bridge along the highway 
dangerous to passengers by day or night, and the fail¬ 
ure to perform this duty subjects it to liability for the 
consequences, provided the party thereby injured has 
used reasonable and ordinary care to avoid the 
danger/’ 

In this case the excavation was 30 feet from the highway 
or that part of the beaten path which was used by the 
public. One who kept within the track "was far removed 
from any danger on account of the excavation. The Court 
held the question whether defendant or its servants exer¬ 
cised proper care in placing the lights, or in reasonably 
safeguarding the place in other ways was for the jury. 

In Shafir vs. Sieben, et al. Mo. Sup. 233 S. W. 419,17 A. 
L. R. 637, the plaintiff finding the sidewalk, on 15th Street 
in Kansas City, completely obstructed and impassable on 
account of building material was compelled to go out into 
15th Street to pass around the obstruction. He was struck 
by an automobile and injured. A new building was under 
construction at this point. The City was held liable. This 
obstruction was held to be unreasonable and the City in 
permitting its maintenance in violation of law was negli¬ 
gent. The Court said: 

“It is true that the law authorizes the use of the 
street to a necessary and reasonable extent for the 
moving and placing of material to be used in an adjoin¬ 
ing improvement; but the petition states that it negli¬ 
gently and unnecessarily used for that purpose, to the 
exclusion of the public, the entire sidewalk and nearly 
half of the street.” 
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“• # • The duty to keep the sidewalk free from un¬ 
necessary and unreasonable obstruction is imposed for 
the special benefit of pedestrians using it, or attempt¬ 
ing to use it, in traveling along the street; and the 
plaintiff belonged to this class. When he was unlaw¬ 
fully excluded from the use of the sidewalk and com¬ 
pelled to go into the street, he was deprived of a right 
to which he, as well as others similarly situated, was 
lawfully entitled, and is also entitled to such damages 
as may have been the proximate result thereof. * * **’ 

In the case of Asher vs. City of Council Bluffs, 164 Iowa 
661,146 N. W. 457, the paving in the middle of a street was 
torn up in the course of improvement by the street railway 
company for laying railway tracks, leaving a strip on one 
side for travel. The plaintiff was riding in a buggy driven 
by her husband. In attempting to traverse this 10 foot 
strip the driver observed a team coming toward them on 
the same strip. He undertook to back his vehicle so as to 
enable the team to pass by. The horse stepped into a hole, 
became frightened, as a result plaintiff was thrown out of 
the buggy and injured. The defense was that the defects 
complained of were purely incidental to the work of improve¬ 
ment which was in progress thereon, and that such im¬ 
provement was lawful and lawfully done. The Court af¬ 
firmed the verdict for the plaintiff saying: The City was 
not liable for mere defects or obstructions in the street 
which were reasonably necessary to the work of improve¬ 
ment. The fact remains that it was the duty of the city to 
use reasonable diligence to maintain the traveled strip 
along the east side in as safe condition as was consistent 
with the work of improvement. The hole in which the horse 
stepped had been there for a long time. It was a question 
for the jury whether they were reasonably necessary to the 
work of improvement, and especially whether they should 
reasonably have been permitted to remain so long. 
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The trial Court in directing a verdict for the defendants 
in the case at bar manifestly regarded the plaintiff as guilty 
of contributory negligence. 

In Mosheuvel vs. District of Columbia, 191 U. S. 57, 24 
Sup. Ct. 57, the sole question before the Supreme Court 
involved the doctrine of contributory negligence. In this 
case the plaintiff fell on a sidewalk in the District of Co¬ 
lumbia as the result of an uncovered water box. The water 
box was about 4 inches square and was located at the bot¬ 
tom of the front steps in the sidewalk in front of the plain¬ 
tiff’s house. The water box was in the same condition when 
the plaintiff moved into the house nine months prior to the 
accident, as it was on the day of plaintiff’s injury. It was 
visible from the door of the house. Plaintiff attempted to 
step over it instead of walking around it. The Supreme 
Court of the District of Columbia directed a verdict for 
defendant. This judgment was held erroneous. The Su¬ 
preme Court stated that the fact that the plaintiff, when 
she elected to descend the steps from her residence to reach 
the sidewalk, had knowledge of the existence of the uncover¬ 
ed water box at the foot of the steps, was not alone sufficient 
to charge her with contributory negligence as a matter of 
law. 

In this opinion the United States Supreme Court re¬ 
views many cases which hold that a pedestrian is not, as a 
matter of law, guilty of contributory negligence because 
he had prior knowledge of the existence of a defect in a 
sidewalk. 

In the case at bar it is contended that it was the duty of 
the City to maintain this sidewalk in as safe condition as 
was consistent with the work of the improvement. It was 
negligence of the City to permit this sidewalk to become ob¬ 
structed in such a manner that pedestrians were provided 
with no means to reach their neighborhood grocery store. 
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The testimony showed that this sidewalk had been obstruct¬ 
ed for a period of four to six weeks prior to this accident. 
Yet, the contractor to whom a permit was issued by the 
District of Columbia to repave this sidewalk did not com¬ 
mence his work under this contract until June 29th, 1942, 
two days after the plaintiff was injured, at a point one city 
square south of the place where the accident occurred. 

PART n. 

Where a contract is entered into for the benefit of a 
third person not a party thereto, such third person may 
sue for breach thereof. 

In the case at bar the Capital Transit Company on March 
24th, 1942, was awarded a permit by the District of Colum¬ 
bia to relocate the existing street car tracks on Wisconsin 
Avenue between “R” and 37th Streets, Northw-est. By the 
terms of said permit the Capital Transit Company agreed 
to save harmless, indemnify and keep indemnified the Dis¬ 
trict of Columbia from any injury, cost, loss or damage oc¬ 
casioned by work beyond said permit (App. ?). The plain¬ 
tiff contends that this agreement with the District of Co¬ 
lumbia was for the benefit of those persons injured as the 
result of said repair and construction work. The plaintiff 
being injured as the result of this construction work be¬ 
came a beneficiary under the terms of this contract and 
can sue thereon without proof of negligence on the part of 
the Capital Transit Company. The circumstances are sub¬ 
stantially the same in all Public Contracts where injury to 
persons or property is forseen by a Municipality and pro¬ 
vided for in the contract by which the contractor “cove¬ 
nants and agrees to pay any damage sustained by the 
work”. 
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This rule is found in the Restatement of the Law of Con¬ 
tracts. 

Sec. 145. BENEFICIARIES UNDER PROMISES TO 
THE UNITED STATES, A STATE, OR A MU¬ 
NICIPALITY. 

A promisor bound by the United States or to a State 
or Municipality by contract to do an act or render a 
service to some or all of the members of the public, 
is subject to no duty under the contract to such members 
to give compensation for the injurious consequences of 
performing or attempting to perform it, or of failing to 
do so, unless, 

(a) an intention is manifested in the contract, as 
interpreted in the light of the circumstances sur¬ 
rounding its formation, that the promisor shall 
compensate members of the public for such in¬ 
jurious consequences, or 

(b) the promisor’s contract is with a municipality 
to render services the non-performance of which 
would subject the municipality to a duty to pay 
damages to those injured thereby. 

Illustration of Clause (a): 

3. A, a municipality, enters into a contract with B, 
by which B promises to build a subway and to pay dam¬ 
ages directly to any person who may be injured by the 
work of construction. Because of the work done in the 
construction of the subway, C’s house is injured by the 
settling of the land on which it stands. D suffers per¬ 
sonal injuries from the blasting of rock during the con¬ 
struction. B is under a contractual duty to C & D. 

Illustration of Clause (b): 

5. A, a municipality owes a duty to the public to 
keep its streets in repair. B, a street railway company, 
contracts to keep a portion of these streets in repair 
but fails to do so. C, a member of the public is injured 
thereby. He may bring actions against A and B and 
can recover judgment against each of them. 
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In the case of La Mourea vs. Rhude, et al., 209 Minn. 53, 
295 N. W. 304, the plaintiff sued on a contract. The one 
question to be decided was whether plaintiff may recover 
on a contract, to which he was not a party, between the City 
of Duluth and defendants whereby the latter obligated them¬ 
selves to do certain work of sewer construction. Plaintiff 
seeks recovery for damage to his real estate caused by blast¬ 
ing operations of defendants. The contract made defend¬ 
ants “liable for any damages done to the work or other 
structure or public or private property and injuries sus¬ 
tained by persons” in the operations. The defendants con¬ 
tended the contract was one to indemnify the City and noth¬ 
ing more. 

The Court affirmed the plaintiff’s right to sue as a bene¬ 
ficiary of the contract. The opinion says that the question 
of when and under what circumstances the beneficiary of a 
contract not himself a party thereto, may recover thereon 
has been the subject of much and conflicting decision law. 
It is in need of restatement. That restatement is found in 
the Restatement of the Law of Contracts, Secs. 133-147. The 
rule is there declared that donee and creditor beneficiaries 
may recover, but an incidental beneficiary cannot. It is no 
bar to recovery by the beneficiary, if he be donee or creditor 
of the promisee, that the promise in his favor is conditional, 
as .here, upon a future event, such as damage to his proper¬ 
ty. (Sec. 134.) Neither is it essential to the right of donee or 
creditor beneficiary that he be identified when the contract 
containing the promise is made. (Sec. 139.) All that fits 
this case. The City exacted from the defendants a promise 
that they should be “liable for any damage done to * * * 
private property” in connection with the work. It is im¬ 
material that the obligation was also in effect one to indem¬ 
nify the City against claims for such damage. Such prom¬ 
ises, made to a Municipality for the benefit of its citizens 
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are put in a special category by the Restatement, Sec. 145. 
Provisions of that section would allow recovery in the in¬ 
stant case. 

Baker vs. S. A. Healy Co., 302 Ill. App. 634, 24 N. E. (2d) 
228, was an action for personal injury and property dam¬ 
age sustained as the result of explosions and the subsidence 
of soil involved in the construction of an intercepting 
sewer. Plaintiffs contended they were entitled to sue the 
contractor Healy Company under the terms of the contract 
between it and the Municipal Sanitary District for con¬ 
struction of an intercepting sewer. The contract provided 
(Section 5) that the contractor shall at his own expense 
repair any damage to # * * buildings or other property 
of the Sanitary District or other owners. 

The Court held that the provisions of this contract were 
intended for the benefit of third parties and a showing 
of negligence by the contractor was not necessary to sup¬ 
port a cause of action against the contractor for personal 
injuries and property damage. The Court adopting the 
language of a prior Illinois case expressed the rule as fol¬ 
lows, page 238: 

“The rule is settled in this State that, if a contract 
be entered into for a direct benefit of a third person 
not a party thereto, such third person may sue for 
breach thereof. The test is whether the benefit to 
the third person is direct to him or is but an incidental 
benefit to him arising from the contract. If direct, he 
may sue on the contract; if incidental he has no right 
of recovery thereon.” 

In Bator vs. Ford Motor Company, 269 Mich. 648, 257 
N. W. 906, the plaintiff brought suit against the Ford 
Motor Company to recover damages to abutting building 
by disturbance and settlement of soil during building of 
a water tunnel under a City street, which was constructed 
under a contract with the City. The construction contract 
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.explicitly stated that any damage to private property 
should be taken care of to the satisfaction of the owners 
of said property. The Court held that the owner of a 
building abutting the street had the right to rely upon 
the provision of the contract between the City and a pri¬ 
vate corporation. The Court on page 913 said: 

“* ' * As a matter of law, therefore, if damage 
has been done to plaintiff’s building by the tunnel con¬ 
struction it was the duty of the Ford Motor Company 
to replace the same, the non-performance of which 
duty gives rise to a cause of action in favor of the 
plaintiff in this case.” 

* * In the drafting of the contract there seems 
to have been a realization of a duty on the part of the 
city towards ‘those along the line of the work’ and 
the language exacted of the Ford Motor Company a 
promise to pay, running to the owners of property 
that might be damaged. ‘Any damage to private 
property shall be taken care of to the satisfaction 
of tde owners of said property.’ # * 

”* * * The ruling is limited to actions involving 
the right of a member of the public to sue on a public 
contract, and in conformity to tne law as given in 
Section 145 of the .Restatement of the Law of Con¬ 
tracts.” 

In this case the plaintiff was allowed to recover dam¬ 
ages although there was no negligence on the part of the 
contractor and it was conceded that it was impossible to 
carry on the construction without a disturbance and set¬ 
tlement of the adjoining soil. 

In Pond vs. New Rochelle Water Company, 183 N. Y. 
330, 76 N. E. 211, a water company contracted with a 
Village that, in consideration of the right to lay mains in 
the streets for a period of years, it would supply private 
consumers with pure water at a rate not to exceed a spe¬ 
cified amount. The plaintiff is a resident of Pelham 
Manor, and a customer of the defendant Water Company, 
who furnishes the Village with its supply of water. The 
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defendant Company notified the plaintiff that the water 
rates would be increased. The plaintiff in this action 
seeks an injunction to restrain the collection of a water 
rate in excess of the amount fixed by the existing contract 
with the Village. The Court held that the contract was 
valid and binding on the Water Company and an individual 
private water consumer can enforce this contract. The 
defendant Water Company contended that the rates were 
low and a confiscation of property. The Court said: 

“The general principle that, if one person contracts 
for the benefit of a third person, such third person 
may maintain an action on the agreement, has been 
applied since early in the seventeenth century in a 
large number of cases. • * •” 

“In the case before us we have a municipality en¬ 
tering into a contract for the benefit of its inhabitants, 
the object being to supply them with pure and whole¬ 
some water at reasonable rates. While there is not 
presented a domestic relation like that of father and 
child or husband and wife, yet it cannot be said that 
this contract was made for the benefit of a stranger. 
In the case before us the municipality sought to pro¬ 
tect its inhabitants, who were at the time of the execu¬ 
tion of the contract consumers of water, and those 
who might thereafter become so, from extortion by a 
corporation having granted to it a valuable franchise 
extending over a long period of time. We are of 
opinion that the Complaint states a good cause of 
action.’’ 

In the case of Baier vs. Glen Alden Coal Company, 332 
Pa. 561, 3 Atl. (2d) 349, the plaintiff sued the Glen Alden 
Coal Company to recover for damages to realty caused 
by the explosion of dynamite used in connection with 
the drilling of a bore hole in the public street of Wilkes- 
Barre on which the realty of plaintiff abutted. The Coal 
Company made application to the City for permission to 
drill certain “diamond drill holes” on City streets and 
the City granted permission to do so by resolution with 
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the understanding that the Glen Coal Company shall file 
with the City Engineer a cross section of each of said 
drill holes and shall be liable for all damages to persons 
and property during the time said drill holes are being 
put down; also save the City harmless from any and all 
suits and claims whatsoever. 

The verdict for the plaintiff was affirmed. The Court 
stated: 

• the municipal legislation imposed a strict or 
absolute liability on defendant to pay all damages 
resulting from the exercise of the privilege granted 
by the city. The work could only be done (in the 
words of the resolution of city council) ‘with the un¬ 
derstanding that the (defendant) * * * shall be liable 
for all damages to persons and property during the 
time said drill holes are being put down. • • •’ By 
going ahead, defendant assumed that obligation. The 
verdict determined that plaintiffs’ damage resulted 
from the doing of the work. Liability to them could 
not be evaded by employing a contractor, whatever 
obligation to defendant he might assume. Defend¬ 
ant’s liability to plaintiffs being absolute, it is imma¬ 
terial, if a fact, that defendant was not negligent. * '• * 
Liability did not * * * depend on negligence. * * *” 

In the case of Coley vs. Cohen, et al., 169 Misc. 933, 9 N. 
Y. S. (2d) 503, the plaintiff brought suit against a con¬ 
tractor and others, for damages to property caused by 
blasting operations carried on under a contract with the 
City of Buffalo. The Complaint was based upon an alleged 
breach of contract. The plaintiff contends that under cer¬ 
tain provisions of the contract with the Sewer Authority, 
the contractor agreed to be and is liable for this damage 
and that the provisions of the contract give rise to a cause 
of action in favor of the plaintiff as a third party bene¬ 
ficiary. The contract provided that the contractor would 
be responsible for all damage and claims arising from the 
contractor’s blasting operations. 
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The Court held that the contract rendered the contractor 
directly liable to a property owner as “third party bene¬ 
ficiary” for damages to property resulting from the con¬ 
tractor’s blasting operations. It is a personal covenant 
to a party injured. The contractor in accepting the con¬ 
tract agrees to accept full responsibility for all damages, 
etc. arising from any excavation done. He agrees to in¬ 
demnify and save harmless the City of Buffalo from all 
claims, suits or actions and damages or costs of every 
name and description to which the City may be subjected. 
The Court further stated that “the aforesaid permits of 
no other conclusion than an intent to bind the contractor 
as assuming liability directly to any third party for dam¬ 
ages or loss occasioned by blasting or accidental explosions 
and entitling any third party injured thereby to sue there¬ 
for as a third party beneficiary under the contract.” The 
beneficiaries of this promise are neither indeterminate nor 
general. They include only those whose claims arise “out of 
or in connection with the contract or the work performed 
thereunder.” 

In an appeal of this case, Coley vs. Cohen, et al., 258 App. 
Div. 292, 17 N. Y. S. (2d) 101, the Court reiterates that it 
is the duty of appellant to compensate one whose property 
is injured by blasting operations in connection with the 
work irrespective of whether the blasting was negligently 
done. The recovery being permitted under the contract. 

Rignev vs. New York Central Hudson River R. R. Co., 
217 N. Y. 31, 111 N. E. 226, was an action by James J. 
Rigney against the Railroad Company to recover damages 
resulting to the plaintiff’s property from changing the 
grade of Columbia Street, in the City of Rensselaer, upon 
which street the land of the plaintiff abut. The plaintiff 
alleges that the Railroad is liable to him under the provi¬ 
sions of its contract with the City to pay damages for the 
change of grade in the street. The Railroad reconstructed 
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a bridge pursuant to a contract with the city. As the re¬ 
sult of this work the plaintiff’s property was damaged. 
The contract which authorized the defendant to reconstruct 
the bridge provided, among other things, as follows: 

“The party of the second part (the railroad com¬ 
pany) expressly covenants and agrees that in the event 
of any damage resulting from the ‘wrork’ as it pro¬ 
gresses, or thereafter, as a result or in consequences 
thereof, or from any matter or thing connected there¬ 
with, arising therefrom, to any person or property, 
including damage resulting from change of grade of 
street, being approaches to said bridge, it will pay and 
liquidate the same at its own expense and assume the 
liability therefor, and in the event of any action or 
actions, # * • being brought against the city of Rens¬ 
selaer, by reason of, or on account of, or growing out 
of said ‘work,’ * * # or anything connected there¬ 
with, and the said party of the second part will at its 
own expense defend the same, and will pay any judg¬ 
ment or awrard recovered therein, and will in all re¬ 
spects fully indemnify and save harmless the said city, 
# * • from any and all costs, expenses, payment of 
judgment, to be recovered or incurred in such action 
or actions, proceeding or proceedings.” 

The Court held the Railroad was liable to the plaintiff 
under this contract. The contract between the City and 
the Railroad contains a covenant on the part of the Rail¬ 
road that in the event of any damage resulting to any per¬ 
son or property from the work done “including damages 
resulting from change of grade of street * * *, it will pay 
and liquidate the same at its own expense and assume the 
liability therefor.” The Court said this contract amounts 
to more than a covenant to indemnify the City. It is in 
addition an assumption of liability for damages which 
might result to any person from carrying out the contract 
for the bridge. Plaintiff can recover under this contract 
upon the theory of Lawrence vs. Fox, 20 New York 268, 
that the covenant or promises in the contract between the 


29 


City and the Railroad Company to pay damages resulting 
from the change of grade was for the benefit of the plaintiff. 

In the case under discussion the Capital Transit Com¬ 
pany agreed to save harmless, indemnify and keep indem¬ 
nified the District of Columbia from any injury, cost, loss 
or damage. According to the aforesaid authorities this is 
a personal covenant to a party injured. The intent of the 
District of Columbia was to bind the Capital Transit Com¬ 
pany directly to any third party for damages or loss occa¬ 
sioned by the construction work. 

Conclusion. 

It is respectfully submitted that the Trial Court erred in 
directing a verdict for the Appellees, The District of Co¬ 
lumbia, and, The Capital Transit Company, and the judg¬ 
ment of the Trial Court should be reversed and the cause 

remanded for further proceedings. 

* 

Respectfully submitted, 

BURTON A. McGANN, 
Attorney for Appellant, 

* 1416—‘F* Street, N. W., 

Washington, D. C. 





INDEX TO APPENDIX. 


PAGE 


Testimony of Hannah Smith.. 1 

Plaintiff’s Exhibit No. 3—Permit granted to Capital 
Transit Company.j. 9 







1 


APPENDIX. 

Case No. 8821. 

Appendix to Brief for Appellant. 

101 HANNAH SMITH, was called as a witness and, 
having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination by Mr. McGann: 

Q. Would you state to the Court and jury your full 
name? A. Hannah Smith. 

Q. And you reside at 1824 Jefferson Place, Northwest? 
A. 1824 Jefferson Place, Northwest. 

Q. Do you know Mrs. Shetley, the witness that was here ? 
A. Yes, sir. 

Q. Do you know where she lives? A. Now? 

Q. Yes. A. Then she lived at 1736 Wisconsin Avenue. 
Q. Directing your attention to the latter part of June 
1942, when this accident happened, did you have occasion 
to visit— A. Yes; she was ill, and I went there quite often. 

Q. Do you know where the Safeway store is located? 
A. Yes, sir. 

Q. Did you go there? Deal there? A. Many times. 

Q. Can you describe the condition of the sidewalk, in 
June 1942? 

Mr. Kelly. Which sidewalk? 

Mr. McGann. The east sidewalk. 

Mr. Kelly. Of what? 

102 Mr. McGann. Of Wisconsin Avenue. 

Mr. Kelly. I am objecting to the sidewalk on the 
east side of Wisconsin Avenue. My objection goes 
to this witness, as well as the other witness. 

The Court. All right. 
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Mr. Kelly: I understand your Honor overrules 
the objection and allows me an exception? 

The Court. Yes. 

By Mr. McGann : 

Q. Go ahead and describe in your own words, the con¬ 
dition? A. Well, I couldn’t—when it was raining, when it 
rained, it was slippery and muddy. And it was piled up 
all around, and you had to go around to R Street. I went 
around R Street lots of times. 

Q. I show you Plaintiff’s Exhibit 2, and ask you to look 
at that picture. Does that picture describe— A. No, not 
at all. It was all cleared away—whatever this is called. 

Q. Will you step down and tell the jury—hold the 
picture up. A. Well, it was all here (indicating) and here 
(indicating) and here (indicating), and all down over this 
place. The ledge—you couldn’t see the ledge at all. I don’t 
know. It was all piled up, all the way here. 

By the Court: 

Q. Were the sidewalks cluttered up with things? A. 
Whatever this is, I don’t know whether that is the sidewalk 
or not. 

The Court. You gentlemen had better agree on the 
sidewalk. 

103 The Witness. Where is the sidewalk? You couldn’t 
see this ledge. It was all piled up. 

Mr. Kelly. We agree this is the north side of S 
Street, where the sidewalk would be— 

The Court. Don’t you know you are standing be¬ 
tween the jury and the picture? 

Mr. Kelly. I thought we were to agree on the 
sidewalk. 

The Court. You have agreed. 

The Witness. In front of here it was all— 
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By Mr. McGann: 

Q. How would you get to the store? A. Sometimes 
around R Street, but you still had to go through some dirt. 
And then a beaten path on the lot. 

Q. Look at this picture. Do you see that bridge there ? 
A. Yes, sir. 

Q. Before that bridge was constructed, how did you get 
to the store from across Wisconsin Avenue ? A. I went to 
R Street. 

Q. Where is R Street? A. Down this way. 

Q. And you had to go around— A. No: I went this 
way and up. 

Q. After that bridge was constructed, how did you get 
to the store? A. You go through on the little path that 
was made. 

Q. Where was the path? A. Well, I don’t know. It 
was all here where the antique shop—I remember 
104 the blue dishes and things in the window, and even 
that was all covered with the dust, and the little path 
up there, you know, like any other soil beaten down. 

Q. Was the Safeway store always open for business? 
A. It was when I was there, always. 

Q. During this construction? A. Yes, sir. 

Q. Could you get to the Safeway from the north? A. 
No. 

Q. And the only way you could get— A. Yes. 

Q. —the only way you could get to the Safeway store— 
A. Was through there, through the little path that had 
been beaten by some people walking, and passing over a 
lot of dirt. You couldn’t see any coping, or whatever that 
is called. 

Q. That was back of the parking lot? A. Yes; back of 
the parking lot, up there against the parking lot, and 
against the front entrance of the store. 
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105 Q. And how long did this continue? A. Oh, I 
don’t know how long a time, I wouldn’t say how long, 

weeks. 

Q. Bid you notice that they were working on the tracks? 
A. Yes, they were working on the tracks. 

Q. Did you notice where the dirt vrent from the tracks? 
A. Just up there. It wasn’t there when they were not 
working, before they started work on the tracks the dirt 
was not there. 

Q. It was not on the side? A. No it was not. 

Q. The dirt was on the tracks? A. It was all piled 
up, all along. 

CROSS EXAMINATION by Mr. Gray: 

Q. Mrs. Smith, I understood you to say you lived on 
Jefferson Street? A. Jefferson Place, Jefferson Place. 

Q. You were calling on your friends on this occasion? 
A. Yes, sir, I went over quite often. 

Q. How frequently did you go? A. Oh, possibly three 
times a week, maybe more, but I didn’t go to see the con¬ 
dition of the street. 

Q. You didn’t pay any attention to it when you were 
there, did you? A. Yes, I did, I had to walk extra, it 
was near the place and I could go in and do my shopping, go 
up to R Street, get a cab and go on home, save time. 

Q. Would you go to Mrs. Shepley’s house first, 

106 before you went to the Safeway? A. Oh, yes. 

Q. You would stop in and see Mrs. Shepley and 
then go to the Safeway and do your shopping, is that it? 
A. Yes. 

Q. To go to Mrs. Shepley’s house before this little 
bridge was built, you would walk down on Wisconsin Ave¬ 
nue, dowm to R Street? A. And sometimes, when it 
was raining and wet and dirty I always went there; if not, 
I would go up and climb the dirt and stuff. 
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Q. Where would you cross on a clear day? A. When 
the little bridge was there I still had to go up over this 
dirt, even in front of that little store. 

Q. And by the little store you mean the antique shop 
on the southeast corner of Wisconsin Avenue and S Street? 
A. I don’t know whether it is the southeast corner, or not, 
it is a little store on the side of the Safeway grocery. 

Q. You mean this is the south side— A. Yes, you 
come in front of that. 

Q. At any rate, you would cross Wisconsin Avenue to 
the east side of Wisconsin Avenue, then how would you 
go to the Safeway? A. I would sort of follow the little 
path that was made there. 

Q. Where was the little path? A. The little path was 
right in the dirt there that was piled up. 

Q. Do you recognize the scene shown on this map (in¬ 
dicating) ? A. Oh, yes, the parking lot is there, (indicat¬ 
ing). 

107 Q. Would you mind indicating on the map where 
you say this little path was? A. I don’t know any 
special place, it was just go up and down, flat down, or 
whatever is the word. 

Q. Was there more than one path? A. I can’t climb, 
you would have to climb, I can’t climb. 

Q. You mean climb, you would have to climb to get on 
these mounds of dirt? Did you ever notice whether there 
was an entrance to the parking lot, the east end? A. 
Which is east? 

Q. To your right as you look in on Wisconsin Avenue. 
A. That stuff was all covered with dirt; I never paid any 
attention. 

Q. Let me understand what you mean by where the dirt 
was; do you know where the parking lot was? A. Yes. 
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Q. Where was the dirt with respect to the coping? 
A. On this side of it. 

Q. The south side of it? A. Yes, and you couldn’t see 
that coping. 

Q. The dirt then was south of the coping is that correct? 
A. Before you get on to the parking lot 

Q. Before you get to the coping also? A. No, no— 
yes, that was all dirt in there, the whole thing. 

Q. As between the roadway on S Street and this coping 
there was dirt, is that right? A. And S Street too. 
108 Q. I am talking about S Street. A. Yes, all up 
there by this side of the coping, as I remember it— 

Q. By this side you mean the south side? A. The 
south, yes. 

Q. All right. A. I don’t know directions very well to 
tell you the truth, but the parking lot, now, that is called the 
coping, is it? 

Q. That concrete around the thing? A. That is the cop¬ 
ing? 

Q. Yes. A. That is where the dirt was. 

Q. Thank you. A. On this side of that and some on 
the other side, because it had been -tracked or thrown over 
there, but there was plenty of it all along the coping, but 
nothing compared with what it was on this side. 

Q. At any rate, once you got past the dirt you would be 
on the parking lot? A. Yes. 

Q. Then you would walk on the south side of the park¬ 
ing lot to the Safeway store? A. Yes. 

Q. Then you would walk on the parking lot on the east 
side of Wisconsin Avenue? A. No, the screen door would 
open and then go on the other side and open the screen door 
and walk in. 

Q. Where was the entrance to the Safeway store? A. 
Wisconsin Avenue. 
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109 Q. In order to get into the Safeway you would 
have to walk on Wisconsin Avenue ? A. There was 

a little place to walk. 

Q. Where was that little place to walk? A. The door. 
Q. On Wisconsin Avenue? A. The dirt was all thrown 
up there. 

Q. Was that little place where you have to walk to get 
in the Safeway store where the dirt was thrown up on Wis¬ 
consin Avenue? A. Oh, for Heaven sake, yes. 

Mr. Gray: Thank you, that is all. 

The Witness: Yes, sir. 

CROSS EXAMINATION by Mr. Kelly: 

Q. Mrs. Smith, how often were you down to see the 
place during this period of construction, could you say? 
A. I don’t know, I didn’t check it off, I didn’t dream of 
anything like this coming up, I couldn’t say. 

Q. What would be your best recollection ? A. A couple 
of times a week, maybe, maybe more; Mrs. Shepley was 
ill, maybe I went in there, I didn’t have any cut and 
dried time to go. 

Q. When you went there on these occasions did you ever 
see the gas company doing any digging along there? A. 
The gas company was on her side of the place, not over here. 
(Indicating.) They said it was the gas company; they said 
it was the gas company. 

Q. But you never saw the gas men doing any work 

110 on this side? A. They told me. 

Q. Who told you? A. Oh, different ones, talking 
about it, no one especially. 

Q. Did you ever see the telephone company digging con¬ 
duits in there? A. No, not to know it, no, I didn’t think 
anything about it. 

Q. Did you ever see the contractor that was putting 
down the sewer? A. No. 
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Q. Along there! A. Maybe I didn’t notice it. That was 
three years ago. 

Q. Did you ever see anybody throw any dirt over on the 
east side? A. I saw them digging, digging and throwing, 
who did it, I didn’t pay any attention, I think there was a 
lot of colored men. 

Q. Digging and throwing the dirt over? A. It seems 
to me, I am not sure, I am not saying that positively. 

The Court: You mean you are not saying they 
were colored men? 

The Witness: No. 

The Court: Can you say positively they were 
throwing dirt? 

The Witness: Yes, some. 

By Mr. Kelly: 

Q. The people were digging and taking and shoveling 
and throwing the dirt over the sidewalk? A. Yes. 
Ill Mr. Kelly: That is all, ma’am. 

RE-CROSS EXAMINATION by Mr. Gray: 

Q. Did you see them working on the car tracks? A. 
Yes, lots of times. 

Q. Where did they throw that? A. I don’t know, the 
streets are dug up everywhere. 

Q. How long have you know, Mrs. Shepley? A. Thirty- 
five years. 

Q. Did you deal in the Sanitary Store? A. Oh, yes, 
yes, lots. 

The Court: Is there anything further, gentle¬ 
men? 

Mr. Gray: That is all. 

Mr. Kelly: That is all, your Honor. 

The Court: That is all, you are excused, madam. 
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Mr. McGann: Your Honor, I would like to read in 
evidence this contract of the Capital Transit Com¬ 
pany. This is the permit that has been admitted in 
evidence (reading). 


PLAINTIFF’S EXHIBIT NO. 3. 

No. P. U. C. 2354/317 

ENGINEER DEPARTMENT, DISTRICT OF 

COLUMBIA 

OFFICE OF THE PERMIT CLERK 

Washington, D. C., March 24th, 1942. 

Sir: 

Permission is hereby granted to the Capital Transit Com¬ 
pany to relocate the existing double tracks on Wisconsin 
Avenue from R Street to 37th Street, N. W., so as to con¬ 
form to the new center line to be established for the road¬ 
way of Wisconsin Avenue. 

This work is expected to be started on or about March 
25th, 1942, and will require about three (3) months for com¬ 
pletion. 

District of Columbia Regulations relative to the storing 
and lighting of materials stored in public space to be com¬ 
plied with. 

Time assignment issued March 19, 1942, by D. C. High¬ 
way Dept. 

“ As a condition precedent to the issuance of this per¬ 
mit and in consideration thereof the holder hereby ex¬ 
pressly agrees to comply with all its terms and condi¬ 
tions, and at his risk and expense, to keep any trench 
or excavation made by or for him thereunder in any 
paved street, alley or sidewalk or any public space in 
a safe condition, and to save harmless, indemnify and 
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keep indemnified the District of Columbia from any 
injury, cost, loss or damage occasioned by reason or 
failure to keep such trench or excavation in a safe 
condition during the execution of the work, and from 
any injury, cost, loss or damage occasioned by work 
beyond said permit or by any failure to observe and 
comply with the terms and conditions of said permit.’’ 

It is a condition of this permit that the owner adjust 
to grade and repair all water box covers, sewer clean¬ 
outs, sewer air inlets and other appurtenances within 
the proposed construction. 

Do not cut or injure trees or pile earth or other ma¬ 
terial within three feet of street trees. 

The work to be done at your own risk and expense under 
the direction and subject to the requirements of the Engin¬ 
eer Department; to be commenced and completed within 
Ninety days after date of this Permit. 

By order of the Commissioners, D. C. 

F. L. GRIFFIN, 
Permit Clerk , E. D. 

To Capital Transit Company 
36th and M Sts., N. W. 

For Same By—E. P. Goucher, Engr. of Way 
“In consideration of the permit sought, and as a 
condition precedent to the issuance thereof, the per¬ 
mittee, in affixing his signature hereto, expressly 
agrees: 1. To observe and comply with all terms and 
conditions printed or stamped thereon, and at his risk 
and expense to keep any trench or excavation made by 
or for him thereunder in any street, alley, sidewalk or 
other public space in a safe condition until the District 
of Columbia shall repair or resurface the same; 2. To 
save harmless, indemnify and keep indemnified the Dis- 
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trict of Columbia from any injury, cost, loss or damage 
occasioned by reason of failure to keep such trench or 
excavation in a safe condition during the execution of 
the work, during the period prior to its repair or re¬ 
surfacing as aforesaid, and from any such loss, cost or 
damage occasioned by physical changes in the finished 
surface or repair due to settlement in or improper back¬ 
filling of said trench or excavation for a period of one 
(1) year subsequent to the repair or resurfacing there¬ 
of as aforesaid, and from any injury, cost, loss or dam¬ 
age occasioned by work beyond said permit or by any 
failure to observe and comply with the terms and con¬ 
ditions of said permit; and, 3. Provided, That should 
the excavation become dangerous to person or property 
through insecure sheeting or otherwise, or interfere 
with traffic in an unnecessary manner, or should repairs 
become necessary over said trench or excavation during 
the aforementioned one (1) year period due to settle¬ 
ment in said trench or excavation occasioned by im¬ 
proper excavation, work or backfilling, the necessary 
filling, sheeting, re-excavation, repair, etc. shall be done 
or furnished, as the case may be, by the District of Co¬ 
lumbia and the cost thereof shall constitute a just claim 
against and shall be charged to the permittee.” 
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COUNTER-STATEMENT OF THE CASE. 

In this brief appellant will be designated as “plaintiff” 
and the appellees as “defendants”. 

The plaintiff brought her action against the District of 
Columbia and the Capital Transit Company, among others, 
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to recover damages for personal injuries sustained by her 
on the 27th day of June, 1942 as the result of a fall when 
crossing from an unimproved sidewalk on the North side 
of S Street some few feet East of Wisconsin Avenue, while 
attempting to cross from public space into privately owned 
property operated by Safeway Store on the East side of 
Wisconsin Avenue just North of S Street. She claims this 
route was taken because of the obstructed condition of the 
East sidewalk of Wisconsin Avenue in front of the said 
store. At the conclusion of the testimony the Court directed 
a verdict for both defendants, and from this action the 
plaintiff appeals. 

The “District of Columbia Appropriation Act, 1942”, 
approved July 1, 1941, 55 Stat. 499, 531, made appropria¬ 
tion for the widening of Wisconsin Avenue in accordance 
with plans to be approved by the Commissioners of the Dis¬ 
trict of Columbia, including the necessary replacement and 
relocation of the several utilities, and containing the follow¬ 
ing provision: 

“That in the widening and repaving of Wisconsin 
Avenue between R Street and Thirty-seventh Street 
the Commissioners of the District of Columbia are au¬ 
thorized and directed to order such changes, relocation, 
and reconstruction of the tracks of the Capital Transit 
Company as may in their judgment be necessary and 
desirable: Provided further, That the expense of such 
changes, relocation, and reconstruction shall be borne 
by the Capital Transit Company, including the entire 
cost of paving the track area.” 

The Commissioners began the widening of Wisconsin 
Avenue pursuant to said authority and their plan provided 
for the East curb to be moved lO 1 /^ feet further East and 
the car tracks were moved 5 feet nearer the East curb 
(Joint Appendix 76). It was necessary for the District to 
remove the East sidewalk as an 8 inch water main and a 21 
inch sewer main were laid under the place where the side¬ 
walk had been (Joint Appendix 87), except that a portion 
of the sidewalk about 3 feet wide was left so as to permit 
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pedestrians to walk from the parking lot adjoining the Safe- 
w*ay store to the entrance of that store on Wisconsin Ave¬ 
nue (Joint Appendix 46, 74). The Safeway store was sit¬ 
uated on the East side of Wisconsin Avenue just North of 
S Street, being separated from that street only by a paved 
parking lot, which was maintained by the Safeway or the 
owner of the store (Joint Appendix 25-28). The entrance 
to the parking lot from Wisconsin Avenue as well as the 
East sidewalk of Wisconsin Avenue in front of the Safeway 
Store was obstructed by the excavation made and dirt piled 
thereon in the relocation of several utilities, namely, ex¬ 
cavations and ducts for telephone, gas, telegraph, electric 
and power, water and sewer departments of the District 
of Columbia (Joint Appendix 25). The only utility opera¬ 
tion that did not involve the East sidewalk of Wisconsin 
Avenue in front of the Safeway store was that of the de¬ 
fendant Capital Transit Company, as the car tracks were 
moved Easterly 5 feet nearer to the East curb in the road¬ 
way of Wisconsin Avenue and all of the material that had 
to be disposed of because of relocating its tracks from the 
excavation of the roadway, was loaded on the trucks operat¬ 
ing on the West side of Wisconsin Avenue, and removed 
from the location as the work progressed, but never in¬ 
volved the East curb or the East sidewalk of Wisconsin 
Avenue (Joint Appendix 76, 97). 

The District planned the relocation of all the utilities in 
the way of street paving and scheduled the work to avoid 
interferences of the utilities, spacing the activities so they 
would not interfere with each other, setting the time for 
each utility to commence the work to be performed by it. 
The District’s engineer in charge of the construction work 
done by the various utilities visited the job every day from 
the time the first utility started until the last act, which 
consisted of paving the area, had been completed (Joint 
Appendix 91-92). The Capital Transit Company had com¬ 
pleted its work of relocating its tracks in front of the Safe¬ 
way store three weeks prior to June 27th, the day of the 
accident. The paving in between the tracks had been done 




4 


three weeks prior to the accident. The Capital Transit Com¬ 
pany had no men working, or material or any equipment 
in that location (Joint Appendix 96-97). The East side¬ 
walk in front of the Safeway was closed off by the District 
by means of wooden barricades with lanterns .on them 
(Joint Appendix 100). The Capital Transit Company had 
roped off its tracks in the roadway of Wisconsin Avenue in 
front of the Safeway (Joint Appendix 104). The Capital 
Transit Company started its operations May 6,1942, a little 
North of R Street and its work in front of the Safeway 
store North of the North curb of S Street was completed 
June 11th (Joint Appendix 110,112,115). No witness tes¬ 
tified that the defendant Capital Transit Company had ever 
placed any dirt or rubbish on the sidewalk which had been 
blocked off by the District for the use of the other utilities. 
Plaintiff’s witness Emma Shepley testified she did not know 
who put the dirt and the stuff there (Joint Appendix 63). 

As we understand, the plaintiff’s claim against this de¬ 
fendant is simply that because before it started any opera¬ 
tion of relocation of its tracks in Wisconsin Avenue it se¬ 
cured from the District a permit so to do. That this per¬ 
mit contained provisions binding upon Capital Transit Co. 
in favor of the District of Columbia and therefore inures to 
the plaintiff’s benefit so that when the plaintiff could not 
cross the East sidewalk, that had been obstructed by others, 
to the Safeway Store and by reason thereof chose an en¬ 
tirely different way, and was injured by a fall in her at¬ 
tempt to cross from unimproved public space into a private 
lot, that the permit obtained by the defendant Capital 
Transit Company made the Capital Transit Company re¬ 
sponsible to her in damages for injury received from her 
fall. We do not understand her to contend that the Com¬ 
pany was negligent in any of its operations or that it aided 
or had anything to do with the condition of the East side¬ 
walk on Wisconsin Avenue in front of the Safeway store. 
However, if we are mistaken in this the record contains 
absolutely no evidence to support such claim. 
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SUMMARY OF ARGUMENT. 

Since there is no evidence of negligence appearing from 
the record against this defendant and further since the brief 
of the plaintiff appears not to base her cause of action 
against it on the ground of negligence, the argument on 
behalf of this defendant will be confined to the plaintiff’s 
claim set forth in Part II of plaintiff’s brief entitled 
“Where a contract is entered into for the benefit of a third 
person not a party thereto, such third person may sue for 
breach thereof.” 

Since one of the provisions of the said Appropriation 
Act of Congress heretofore mentioned authorized the Com¬ 
missioners to order the Company to relocate its tracks in 
Wisconsin Avenue as in their judgment was necessary and 
desirable, it became necessary for the defendant to secure 
a permit from the District so to do, otherwise the defen¬ 
dant would have been responsible for any injury resulting 
therefrom. The permit secured to do this work appears 
on page 9 of Appellant’s Appendix. From a reading of 
the same it will be seen that it is nothing more than an 
agreement by the Company to indemnify the District 
against any loss the District suffers from the negligence of 
the Company in the operation authorized. It contains pro¬ 
visions that are not applicable to the facts in the case at 
bar and particularly the one relied upon by the plaintiff, 
namely the Company “agreed to save harmless, indemnify 
and keep indemnified the District of Columbia from any 
injury, cost, loss or damage occasioned by work beyond 
said permit”. There is no evidence tending to show that 
the defendant did any work beyond that called for in the 
plans submitted, upon which the permit was issued. Had 
the Company torn up parts of the street that were not dis¬ 
closed in the plans upon which the permit was issued, and 
in doing so someone had been injured through the negli¬ 
gence of the Company, and the District had been sued and 
required to pay a judgment thereby, the Company would 
have been required under this provision to reimburse the 
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District, otherwise this provision has no application. The 
plaintiff seeks to put this permit, which is an agreement to 
indemnify the District, in a category with a contract made 
between the District and some independent contractor to 
do a construction job for the District in the streets. The 
provisions of law in plaintiff’s brief taken from the restate¬ 
ment of the law of contracts, apply to the case of a contract 
with independent contractors, but have no application to 
the terms of the permit. The Company’s responsibility 
therein is limited to anything done by or for the Company 
under the same, and the Company’s operation was re¬ 
stricted solely to the roadway in Wisconsin Avenue accord¬ 
ing to the plans. If any work had been done beyond the 
plans then its responsibility would have extended as to 
such -work. The evidence shows the plaintiff was injured 
at a point some distance from the roadway of Wisconsin 
Avenue where the Company’s operations were carried on. 
The evidence shows that the place where the plaintiff was 
injured the defendant had done no act, or had any author¬ 
ity or control or anything to do with the same. Since the 
Company agreed to indemnify the District solely against 
any loss or damage sustained by the District by reason of 
the trench or excavation made by it in the roadway on 
, Wisconsin Avenue, it did not attempt to have the Com¬ 
pany agree to indemnify the District against any act or 
thing done on S Street, or any other place than where the 
permit permitted it to make excavations, as appears to be 
the plaintiff’s claim herein. 

ARGUMENT. 

The legal effect of the permit appearing on page 9 of 
Appellant’s Appendix has been before the Courts on sev¬ 
eral occasions and it is submitted is not a primary obliga¬ 
tion except to the District, but is merely an agreement of 
indemnification solely of the District. There is no obliga¬ 
tion arising to the Company under it until the District has 
been damaged. The District is primarily responsible to 
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the public for the safe condition of the streets within the 
District of Columbia. The authorities cited by plaintiff 
have no application to the liability of the Company under 
the provisions of said permit. The liability of a permittee, 
such as the Company in this case, and of the District, is 
set forth in the following cases. 

In the case of Barnes v. District of Columbia, 91 U. S. 
540, 23 L. ed. 410, the plaintiff sought damages for personal 
injury received by him in consequence of defective condi¬ 
tion of K Street East. The Baltimore and Potomac Rail¬ 
road obtained a permit to run its tracks along the street 
and the Company was authorized to change the grade of 
the street according to a plan filed. In making this change 
a deep pit or excavation was made, into which the plaintiff 
fell. The case was submitted to the jury, and the jury re¬ 
turned a verdict against the defendant, which was set aside 
by the general term of the District Court, and judgment was 
entered in favor of the defendant. From this judgment a 
writ of error was brought. The Court held that a municipal 
corporation is liable for injury to an individual arising from 
negligence in the construction of a work authorized by it, 
and for an injury arising from a defective condition of its 
streets, although the fee of the street was not in the muni¬ 
cipal corporation. 

In the case of District of Columbia v. Woodbury, 136 U. S. 
450, 34 L. ed. 472, the District of Columbia issued a permit 
for an excavation near the North entrance of Riggs House 
on G Street in the District of Columbia, so as to permit the 
owner of the house to insert a boiler. Plaintiff passing on 
the sidewalk over the said excavation fell into a hole and 
sustained personal injuries. The judgment was affirmed by 
the Supreme Court. There, following the Barnes case, 
supra, it held that the District was liable to the same extent 
for injuries to individuals from negligence in maintaining 
in a safe condition the streets and sidewalks of Washington 
as was the District under the laws in force when the Barnes 
case arose. The instruction to the jury in the Lower Court 
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pertaining to the permit issued is set forth on page 477, as 

follows: 

“3. People must build houses, and, in order to do 
that, it is necessary to excavate for cellars and areas, 
if needed, and to dig trenches to connect with the water- 
mains, gas-pipes and sewers. Nobody has a right to 
do this without a permit from the authorities, and if 
any person undertakes to do it without a permit, he 
would be responsible for any injury resulting; but the 
District would not be, unless it had the notice already 
spoken of. If a permit is granted, as is usually the 
case, the fact is notice to the authorities that the work 
is in progress, and then they are charged with the duty 
of seeing that it is properly conducted. 

“4. These works are necessarily dangerous to life 
and limb, and it is the duty of a person doing the work 
to protect it against accident to travelers on the street, 
and the duty of a private person is very much the same 
as that of the District itself when it is prosecuting an 
improvement. If a private individual fails to protect 
the excavation or hole, or whatever it may be, it is the 
duty of the District authorities to see that it is pro¬ 
tected, and they are held responsible that he shall do 
it, for they were notified that he was going on with 
the work when he obtained his permit. If the individ¬ 
ual himself supplies the protection against danger, 
then the duty will have been discharged on his part, 
and that of the District also will have been discharged 
just the same as in the case of the works being con¬ 
structed by itself. If, then, by any unforeseen accident 
or the act of somebody that could not be anticipated, 
the protection has been removed and new danger super¬ 
venes, of course the law about notice applies.’’ 

The Supreme Court said concerning the charge: 

“In reference to the entire charge to the jury, it is 
unnecessary to say more than that it correctly stated 
the rules of law applicable to the case. It omitted noth¬ 
ing that ought to have been said, and contained nothing 
that was inconsistent with the principles announced in 
Barnes v. District of Columbia, or that was not in har¬ 
mony with the established rules of evidence.” 
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In the case of Washington Gaslight Co. v. District of Co¬ 
lumbia , 161 U. S. 316, 40 L. ed. 712, Marietta M. Parker 
sued the District of Columbia for personal injury sustained 
when she stepped in a deep hole in the street which was 
shown to have been an open gas box placed and maintained 
in the sidewalk by the Gas Company for its own use and 
benefit and which it was its duty to repair, which duty had 
been neglected, allowing the box to remain unrepaired, thus 
making the street an unsafe condition. The District had 
been held liable and was required to pay the amount of the 
judgment to the said Parker and this suit was brought 
against the Gas Company on the theory that when a muni¬ 
cipality has been sued and judgment obtained against it, 
and paid the same, occasioned by a defective gas box in the 
sidewalk which it was the duty of the Gas Company to 
supervise and repair, that it has a cause of action against 
the Gas Company to recover such amount of the judgment. 
The Supreme Court of the District of Columbia affirmed a 
judgment of the Special Term of that Court in favor of the 
District of Columbia. The District offered in evidence the 
record of the suit brought by Mrs. Parker and made proof 
that it had paid the amount of the judgment. The testi¬ 
mony which had been given by Mrs. Parker on the trial of 
the case tended to show that the sole cause of the injury 
for which she sued, and had recovered, was an open gas 
box in which, while walking on the street, her foot had be¬ 
come engaged. The Supreme Court of the United States 
affirmed the Supreme Court of the District of Columbia and 
held that the District having been condemned to pay dam¬ 
ages occasioned by the defective gas box, which it was the 
duty of the Gas Company to supervise and repair, was 
entitled to recover against the Gas Company, stating: 

“The principle thus announced qualifies and re¬ 
strains within just limits the rigor of the rule which 
forbids recourse between wrongdoers. In the leading 
case of Lowell v. Boston & L. R. Corp., 23 Pick. 24, 32, 
34 Am. Dec. 33, the doctrine was thus stated: 
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“ *Our law, however, does not in every case disal¬ 
low an action by one wrongdoer against another to re¬ 
cover damages incurred in consequence of their joint 
offense. The rule is, In pari delicto potior est conditio 
defendentis. If the parties are not equally criminal, 
the principal delinquent may be held responsible to his 
codelinquent for damages incurred by their joint of¬ 
fense. In respect to offenses, in which is involved any 
moral delinquency or turpitude, all parties are deemed 
equally guilty, and courts will not inquire into their 
relative guilt. But where the offense is merely malum 
prohibitum, and is in no respect immoral, it is not 
against the policy of the law to inquire into the rela¬ 
tive delinquency of the parties, and to administer jus¬ 
tice between them, although both parties are wrong¬ 
doers. *” 

In the case of District of Columbia v. Sullivan, 11 App. 
D. C. 533, the Georgetown and Tenallvtown Railway Com¬ 
pany by an Act of Congress was permitted by and with the 
consent of the District of Columbia, duly had and obtained, 
to run and operate a line of railway along Tenallvtown 
Road, and the Company, with the consent of the District, 
had made and operated their railway in the highway at the 
point where the accident occurred to the plaintiff Sullivan. 
Thereafter the District of Columbia constructed a wooden 
sidewalk along and by the side of the track of said railway 
and in such proximity thereto that the cars of the Company 
while being run on the said railway projected over and 
upon the sidewalk for a distance of from one to two feet. 
The plaintiff while passing along the sidewalk was run into 
by a car of the Railway Company and injured. The mate¬ 
rial facts of the case were few and admitted of little or no 
dispute. The jury returned a verdict for the plaintiff. The 
District of Columbia appealed. In passing on the question 
of law the Court said: 

“And it is held by express and repeated decisions of 
the Supreme Court of the United States, that the muni¬ 
cipal corporation of this District is liable for injuries 
to persons arising from the negligence of its officers 
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and agents in constructing and maintaining in safe con¬ 
dition, for the use of the public, the streets, avenues, 
alleys, public roads and bridges, and all public side¬ 
walks of the city of Washington and of the District of 
Columbia. Barnes v. District of Columbia, 91 U. S. 
540; District of Columbia v. Woodbury, 136 U. S. 450. 

This principle is not denied by the defendant, but 
it is contended that the real cause of the injury com¬ 
plained of is too remote to render the defendant liable 
therefor; that the immediate and direct cause of the 
injury was the striking of the plaintiff by the car of 
the railroad company, and if there be any liability for 
the injury it should be sought against that company. 
But this contention can not be sustained. With equal 
propriety could such contention have been made and 
sustained in the Barnes case, where the railroad com¬ 
pany, in making a change in the grade of one of the 
streets of the city, left open a deep pit or excavation, 
into which the plaintiff, in that case, fell and was in¬ 
jured; or in the Woodbury case, where the hotel com¬ 
pany, or the contractors for putting in the boiler, 
opened and left open the hole in the sidewalk, into 
which the plaintiff, in that case, fell and was injured. 
Whatever may have been the liability of the railroad 
company, in the one case, or the hotel company, or the 
contractors, in the other, no contention or suggestion 
was made that the District of Columbia was not liable 
to the plaintiffs in those cases. The injuries in those 
cases were sustained, as in this case, by reason of de¬ 
fects in the street and sidewalk, that the municipal au¬ 
thorities were bound to prevent for the safety of the 
public. It is well settled that where a railroad corpora¬ 
tion, in exercising the power conferred upon it by stat¬ 
ute, or by municipal authority, to cut through and alter 
a street or highway, creates a dangerous defect or ob¬ 
struction in the way, as in the Barnes case, the munici¬ 
pality is primarily liable for injuries caused to a 
traveller thereby. In such case, the question is whether 
the municipality has the right and power to interfere 
so as to prevent what is being negligently done; and if 
it has not such right and power, it is not liable. Currier 
v. Lowell, 16 Pick. 170; State v. Gorham, 37 Me. 451; 
Willard v. Newbury, 22 Yt. 458.” 
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In the case of District of Columbia v. Caton , 48 App. D. C. 
96, the plaintiff was driving a team attached to a wagon on 
Nichols Avenue in the District when one of the wheels 
caught in the railway tracks of the Washington Railway & 
Electric Co., causing the wagon to stop with a sudden jerk, 
throwing the plaintiff to the street and injuring him. The 
Act authorizing the railway to built its tracks contained 
the provision “that in the manner of laying its tracks, and 
paving the same, this company shall be under the control 
of the executive authority of the District of Columbia.” 
The plan here was formulated and adopted by the railway 
company, and it was approved, and the construction super¬ 
vised and directed, by the District, acting, under the direc¬ 
tion of Congress, through its assistant engineer. At the 
conclusion of the evidence both defendants moved for a di¬ 
rected verdict which was denied and the jury returned a 
verdict against the same, which was appealed. On the ques¬ 
tion of liability as to the Railway Company the Court said: 

“The nonliability of the railway company does not 
consist in the fact that the tracks may have been laid 
in accordance with a general plan submitted by it to 
conform to conditions similar to those existing on 
Nichols avenue, but in the fact that the plan there de¬ 
cided upon was used with the approval of the District. 
The courts are practically unanimous in holding that 
when a railway company constructs its railroad as di¬ 
rected by the municipal authorities when acting within 
the powers conferred upon them, no negligence can be 
imputed to it. Thomp. Neg. 2d ed. sec. 1364; Campbell 
v. Frankford & S. C. R. Co., 139 Pa. 522, 21 Atl. 92; 
Seibert v. Missouri P. R. Co., 188 Mo. 657, 70 L. R. A. 
72, 87 S. W. 995; Morie v. St. Louis Transit Co., 116 
Mo. App. 12, 91 S. W. 962.” 

/ 

holding that a directed verdict should have been granted 
as to Washington Railway Co. 

As to the liability with respect to the District the Court 
said: 

“We think the liability of the District here must be 
treated as arising primarily from the paramount duty 
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imposed upon it of maintaining the streets in reason¬ 
ably safe condition. The liability of the District in 
damages for accidents due to failure to maintain the 
streets in reasonably safe condition is settled.*’ Quot¬ 
ing from case of District of Columbia v. Sullivan, 
supra: 

The Court held: 

“The whole question of the liability of the District 
was one for the jury. While the real question here in¬ 
volved was to some extent touched upon in the instruc¬ 
tions of the court below, the instructions were given, 
and the case tried, upon the theory of the joint liability 
of the railway company and the District, and we think 
was not so clearly presented upon the question of the 
separate liability of the District as to obviate possible 
confusion in the minds of the jury. We think, for this 
reason, that there should be a new trial.** 

It will be seen from the above authorities that in each 
case there was a permit granted, such as in this case. They 
hold that the duties of keeping the streets and highways 
in the District of Columbia in a reasonably safe condition 
is the primary obligation of the District of Columbia. That 
people excavating in the streets and sidewalks of the Dis¬ 
trict of Columbia, for various purposes, must secure a per¬ 
mit from the District of Columbia so to do, as no one has 
a right to do this without a permit from the authorities, 
and the permit is notice to the District that work is being 
done and exactly the nature of that work and the location 
where it is to be done. That in the event the permittee 
does not discharge its duties in the performance of such 
work, and the District fails to compel such permittee so to 
do, the District is responsible to the person injured. Where 
such permittee has caused a dangerous condition in a street 
or sidewalk, and is itself negligent, in the event the District 
is sued and judgment obtained against it, it has the right 
to recover the amount thereof from the permittee. Where 
a construction is required to be made in a street, and the 
plan of such construction has been submitted to, and ap- 
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proved by, the Commissioners, and its engineer has watched 
and inspected the doing of the work to see that it conforms 
to plan, and the permittee was not negligent in the perform¬ 
ance of the work, the permittee was not responsible for an 
injury to a person caused by the defective plan which had 
been approved by the Commission. The District was liable 
because it could not be said that a reasonable plan would 
leave the street in a dangerous condition. In none of the 
authorities cited in plaintiff’s brief was a permit involved 
or discussed. 

It is respectfully submitted, therefore, that since there 
was no evidence of any act of negligence against the defen¬ 
dant Capital Transit Company, and since the permit relied 
upon by the plaintiff fails to show any rights of any other 
person other than the District of Columbia to be indemnified 
by the Company, the Lower Court was correct in directing 
a verdict for the Company. 

CONCLUSION. 

For the foregoing reasons it is respectfully submitted 
that the Court properly instructed a verdict for the defen¬ 
dant at the conclusion of all of the evidence, and its action 
should be affirmed. 

Respectfully submitted, 


H. W. Kelly, 

R. E. Lee Goff, 

Attorneys for Appellee 
Capital Transit Company, 
929 E Street, N. W., 
Washington 4, D. C. 


November 24,1944. 
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BRIEF FOR APPELLEE DISTRICT OF COLUMBIA- 


COUNTER-STATEMENT OF THE CASE. . 

The “District of Columbia Appropriation Act, 1942”, ap¬ 
proved July 1, 1941, 55 Stat. 499, 531, contained an appro¬ 
priation for the widening of Wisconsin Avenue which read 
as follows: 


“For widening, altering, paving, and repaving, road¬ 
ways, in accordance with the plans and profiles to 
be approved by the Commissioners of the District 
of Columbia, including the necessary replacement 
and relocation of sewers, water mains, and fire-alarm 
and police-patrol boxes, as follows: 


“Northwest: Wisconsin Avenue, R Street to 
Thirty-seventh Street, $72,000: Provided, That in 
the widening and repaving of Wisconsin Avenue be¬ 
tween R Street and Thirty-seventh Street the Com¬ 
missioners of the District of Columbia are authorized 
and directed to order such changes, relocation, and 




reconstruction of-the tracks of the Capital Transit 
Company as may in their judgment be necessary and 
desirable: Provided further, That the expense of 
such changes, relocation, and reconstruction shall be 
borne by the Capital Transit Company, including the 
entire cost of paving the track area.” 

Pursuant to this authorization the work of widening Wis¬ 
consin Avenue was begun. The east curb was moved 10 y% 
feet further east and the car tracks were moved 5 feet nearer 
the east curb (Joint Appendix 76). It was necessary to re¬ 
move the east sidewalk, as an 8-inch water main and a 21- 
mch sewer mam were laid under the place where the side¬ 
walk had been (Joint Appendix 87), except that a portion of 
the sidewalk about 3 feet wide was left so as to permit 
pedestrians to walk from the parking lot adjoining the Safe¬ 
way store ta the entrance of that store on Wisconsin Avenue 
(Joint Appendix 46, 74). The Safeway store was situated 
on the east side of Wisconsin Avenue just north of S Street, 
being separated from that street only by a paved parking lot 
which was maintained by the Safeway or the owner of the 
store (Joint Appendix 25, 28). There were two entrances to 
the parking lot; one from S Street and the other from Wis¬ 
consin Avenue (Joint Appendix 25). The entrance from 
Wisconsin Avenue was obstructed (Joint Appendix 61, 62). 
The entrance from S Street was not obstructed. Counsel for 
appellant in his brief (page 4) states that the witness Swink 
testified that the driveway to the parking lot from S Street was 
rough, with dirt and rock, but, we submit, this statement is 
in error. This witness had testified that there were two en¬ 
trances to the parking lot and that the entrance from S Street 
consisted of smooth paving from the parking lot to the roach¬ 
way of the street (Joint Appendix 27). The witness was 
later asked if Plaintiff’s Exhibit No. 2 was a good picture of 
the sidewalk, to which question witness responded in the affir¬ 
mative. The court then inquired of the witness “Which is the 
entrance to the parking lot as shown on this picture?” The 
witness pointed it out. Only one driveway is shown on this 
exhibit and that is the obstructed driveway from Wisconsin 
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Avenue. The witness was then asked the condition of the 
ground on the parking lot and he stated it was rough some-, ' r S;! 
what and dirt and rock (Joint Appendix 30). He was then 
asked “And this driveway you speak of, was that in the same 
condition?” to which the . witness responded “Yes”. It is 
obvious the witness was referring to the driveway shown on . - 
the exhibit, and not to the driveway from S Street at the rear ; 

of the lot, which the witness had already testified was of ■£?*, 
smooth paving. This unquestionably was the view the court".' 
took of this testimony as he stated in his opinion that “She 
(appellant) also knew if she had gone further down she could 
have gone in the driveway” (Joint Appendix 120). Appellant 
testified that this entrance “might be almost a block” from . ^ 
Wisconsin Avenue (Joint Appendix 40). Blocks are of vary- 
mg length, but a map drawn to scale (Joint Appendix 69), 
which was placed in evidence without objection (District of 

• * rKi 

Columbia’s Exhibit No. 1), showed the entrance to be less •; 

than 110 feet from the Avenue. It appears from the exhibits ; § 
that the roadway of S Street was improved. There was also ■ 
an improved sidewalk on the south side of S Street, btit none 
on the north (Joint Appendix 26 r 73). One desiring to get 
to the Safeway store from Wisconsin Avenue could have done 
. so in safety, at least so far as public space is concerned, by - . ^ 
‘ walking down the sidewalk on S Street, a distance of less than j ;. 
110 feet, crossing over the improved roadway and entering the ^ '$0 
parjring lot through the driveway which extended to the 
roadway. It also appears that there was a sidewalk along the : .£jf 
wall of the store within the limits of the parking lot (Joint 
Appendix 25) and there was a public sidewalk 3 feet in width ‘ • 
which ran on Wisconsin Avenue from the parking lot to the , 
entrance to the store. Appellant, however, after going about ; f; 

50 feet on the sidewalk on S Street (Joint Appendix 36) i 
elected to take a short cut, walking across the roadway and 
across the unimproved space between the roadway and the- - 
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parking lot. As she was about to step over the coping into 3 
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the parking lot, she slipped and fell, causing the injuries com¬ 
plained of. She makes no claim that her fall was occasioned 1 
by any depression, obstruction or unusual condition in the 
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unimproved portion of the street. All she says is that as she 
was going to step over the cobblestone (the coping to the 
parking lot), but before she actually reached it, she slipped 
and fell backward and that the ground was wet (Joint Ap¬ 
pendix 36). The coping was on private property (Joint Ap¬ 
pendix 108, 109). She had knowledge of the existence of the 
driveway into the parking lot from S- Street (Joint Appendix 
40). 

SUMMARY OF ARGUMENT 

The widening of Wisconsin Avenue was authorized by an 
Act of Congress and there is nothing in the evidence to show 
that the Avenue was closed unnecessarily or for an unreasonable 
length of time. It is well settled that the right of a municipality 
to make improvements in the public street is paramount to the 
right of the public to free and unobstructed travel thereon and to 
the right of a property owner abutting such street to have access 
thereto. There was no duty on the part of the District to provide, 
while the improvements were in progress, an improved way by 
which persons could reach the Safeway store, but, even assuming 
there was such a duty, a way was provided through the drive¬ 
way to the rear of the parking lot adjoining and under the 
control of die Safeway store. Appellant, instead of walking 
down the improved sidewalk on the south side of S Street and 
crossing the improved roadway to the paved driveway to the 
parking lot, elected to take a short cut, crossing the unimproved 
sidewalk space on the north side of S Street The. Commissioners 
are under no legal duty to improve sidewalk spaces and that 
matter is committed to their discretion by Congress. Appellant 
was not injured as the result of the existence of any depression, 
obstruction or other defect in the unimproved sidewalk space. 
Her only testimony is that, as she was going to step over the 
coping around the parking lot, she slipped and fell backward, 
the ground being wet. There was, therefore, no negligence nor 
neglect on the part of the District of Columbia. Appellant’s in¬ 
juries were the result solely of her own negligence in electing to 
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cross the unimproved sidewalk space when a safe {dace, of which 
she had knowedge, existed a short distance away. 


ARGUMENT 


.We are at a loss to understand the theory upon which this 
appeal is based. Counsel for appellant in his brief fails to 
point out any duty which the District owed appellant which 
it failed to perform. He cites many cases which may be 
divided into two classes. One of these classes consists of 
cases holding a municipality liable if, when doing work in its 
streets, it fails properly to safeguard any excavations or ob¬ 
structions therein and a person is injured as the result of such 
neglect. But all of these cases are inapplicable because appel¬ 
lant’s fall was not the result of the existence of any depres¬ 
sion or obstruction. She, while attempting to cross an unim¬ 
proved sidewalk space, slipped and fell because the ground 
was wet. The other line of cases cited by counsel for appel¬ 
lant are those holding that, where a city permits a sidewalk to 
be unnecessarily obstructed, and a person is thus compelled 
to go into the roadway and is struck by an automobile, the 
obstruction of the sidewalk is the proximate cause of the 
accident and the city is liable therefor. These authorities do 
not state a settled rule of law. Other cases take the view that 
the obstruction of the sidewalk is not the proximate cause of 
the injury. ' 

City of Gary v. Struble, 106 Ind. App. 518, 18 N. E. 

(2) 465, 

Winders v. Henry Bickle Co., 248 Ky. 4, 57 S. W. 

(2) 1009, 

- City of Okmulgee v. Hemphill, 183 Okla. 450, 83 P. 

(2) 189. 


In the last mentioned case the court referred to the case of 
Shafir v. Sieben, (Mo.), 233 S. W. 419, relied upon by counsel 
for appellant, as stating the minority view. But it is im¬ 
material here which view of the law is correct for there is not 
one word of evidence in this case to show that Wisconsin Ave- 



nue was closed unnecessarily or for an unreasonable length 
of time. Congress authorized the widening of the Avenue. 
The sewer, water main and catch basins had.to be relocated. 
An 8-inch water main and a 21-inch sewer were laid within the 
space occupied by the former sidewalk. The east curb line 
was moved further east a distance of approximately 10 feet 
and the car tracks were moved eastward 5 feet. It is true the 
street had been obstructed for from six weeks to two months, 
but there is not one word in the testimony to show there had 
been any unnecessary obstruction of the street or any delay 
in the performance of the work. It is well settled that a city 
may temporarily close its streets for the purpose of repairing, 
altering or otherwise improving them and the right of the 
municipality to make these improvements is paramount to 
the right of the public to free and unobstructed travel thereon 
and to the right of the property owner abutting such street to 
have access thereto. In Revised Volume 4 of McQuillin on 
Municipal Corporations, 2nd Ed., 1943, page 377, it is said: 

“That a municipality may temporarily close a 
street, where necessary so to do, for a reasonable 
time, is wrell settled. Thus a city may close a street 
pending construction work.” 

And in 25 Am. Jur. 604, it is said: 

“The proper public authorities may close a street 
or other highway temporarily for the purpose of im¬ 
proving or repairing it, and may delegate their auth¬ 
ority in this respect to one who has contracted to 
make such improvement or repairs. The contractor 
'also has implied authority reasonably to obstruct 
travel over the portion of the way in or upon which 
the work is being done. The use of the street for 
such purposes becomes paramount .to its use for 
travel under such circumstances, and the obstruction , 
or closing of it does not constitute a nuisance so long 
as reasonable care and diligence are exercised in 
prosecuting the work. But if there is unreasonable 
delay, then the obstruction becomes a nuisance, and. 




as in other cases, what is a reasonable time depends 
on the circumstances of each particular case. It is 
also generally held that an abutting owner; may not 
recover damages for loss or inconvenience necessarily 
incident to such temporary obstruction, in the ab¬ 
sence of any statutory provision therefor. Provi-. 
sion for the recovery of damages in such cases is 
made, however, in some instances.” 


See also: 

Northern Transportation Co. v. Chicago, 99 U. S. 635, 
Thompson v. City of Mobile, 240 Ala. 523,199 So. 862, 
Dupont v Thibodo, (La.), 5 So. (2) 383, 

Torphy v. City of Fall River, 188 Mass. 310, 74 N. E. 
465, 

City of Lawrenceburg v. Lay, 149 Ky. 490, 149 S. W. 
862, 

Kimball v. Bath, 38 Me. 219, 61 Am. Dec. 243, 
Phelan v. Granite Bituminous Paving Co., 227 Mo. 

666 , 127 S. W: 318, . 

Shepherd v. Utah Light <& Traction Co., 53 Utah 186, 
184 P. 542, 

Annotation in 68 A. L. R. 340, supplemented in 98 
A. L. R. 956. 


Under these decisions there was no duty upon the District : ^ 
to provide an improved way over which the public might have 
access to the Safeway store to which appellant was going. 7<<lSaj 
Even in the case of O’Neill v. City of Port Jervis, 253 N. Y. > 

423, 171 N. E. 694, relied upon by counsel for appellant, the : 
court said: 


“Rights are never absolute and independent of 
those of others. The right to shut off a sidewalk 
from use by the public must be exercised in recogni¬ 
tion of the fundamental purpose of sidewalks, and 
the rights of pedestrians. These latter must put up 
with the inconvenience of getting by the best way 
they can, when necessity and reasonable use so de¬ 
mand, but the lot owner’s right to thus bar the pub¬ 
lic ends with the reasonable necessity and the re¬ 
quirements of the occasion.” 



But even assuming,- for the sake of argument, that the Dis¬ 
trict was under a duty to provide an improved way to the 
premises of the Safeway, that duty was fulfilled. There was 
an improved sidewalk on the south side of S Street, an im¬ 
proved roadway on S Street, an improved driveway from the 
roadway of S Street to the Safeway’s parking lot and a 3-foot 
sidewalk on Wisconsin Avenue from the parking lot to the 
entrance to the Safeway store. While there is some evidence 
that this lot was not in good condition that was a matter over 
which the District had no control. The parking lot was 
private property and it was the duty of the Safeway store to 
provide a passage over its lot. There is nothing in the record 
to show that it did not, but in any event that was no concern 
of the District’s. Appellant, by walking down the improved 
sidewalk on the south side of S Street and crossing the im¬ 
proved roadway to the paved driveway to the parking lot, 
could have passed over public space in safety, but she instead 
elected to take a short cut, crossing the unimproved sidewalk 
space on the north side of S Street. 

The Commissioners of the District of Columbia are under 
no legal duty to improve a street from building line to build¬ 
ing line nor to lay sidewalks in a street. In fact, the Commis¬ 
sioners are only authorized to lay sidewalks when certain con¬ 
ditions have first been met. The Act of August 7, 1894, 28 
Stat. 247 (amended as to matters not material Here by the 
Act of February 20, 1931, 46 Stat. 1198), Sec. 7-608, D. C. 
Code, 1940 Edition, authorizes and empowers the Commis¬ 
sioners “whenever in their judgment the public health, safety, 
or comfort require it, * * # to improve and repair alleys and 
sidewalks.” But under this statute the Commissioners, before 
ordering the work to be done, must hold a public hearing, after 
published notice, at which the property owners “can appear 
and present objections thereto”, this for the reason that the 
property abutting the sidewalk is assessed one-half of the cost 
thereof. • . 

Where only a portion-of the width of a street is open for 
travel, the courts are in conflict as to the duty of the munici¬ 
pality with respect to the portion not opened. The authorities 



upon this subject are considered and discussed in the case of 
Norfolk v. Travis, 149 Va. 523, 140 S. E. 641. Some of the 
cases take the view that a municipality is not liable for in¬ 
juries sustained by one who departs voluntarily and without 
good cause from the part of the street open for travel. This 
was the view taken by the Virginia court in the Norfolk case, 
where it is said: 

“* * * and cities in the exercise of governmental 
discretion may lay out part of the platted street for 
public use and leave the remaining exterior limits un¬ 
used and in a state of nature without obligation to 
the public in reference to that portion.” 

Other courts take a different view, as is stated in the an¬ 
notation to the Norfolk case in 56 A. L. R. 220, where it is 
said: 

“On the other hand, there is authority to the effect 
that, though the public authorities are not obliged to 
prepare the highway for travel to its full width, and 
though only a .portion of its width has been so pre¬ 
pared, the pulgc nevertheless has a right to travel 
over the whole width of the way as laid out, without 
being subjected to other or greater danger than may 
be presented by natural obstacles, or those occasioned 
by making and repairing the traveled path; and that 
it is not necessarily a good defense to a claim for 
damages if they were incurred by reason of obstruc¬ 
tion upon the margin of the way.” 

But neither of these rules.imposes any liability upon the 
District here. Appellant was not injured as the result of any 
hole or obstruction, but solely as the result of a natural condi¬ 
tion of the ground itself. Certainly there is no greater obliga¬ 
tion imposed upon the District with respect to unimproved 
sidewalk space than is imposed upon the District with respect 
to the parking existing between an improved sidewalk and the 
building line or between an improved sidewalk and the curb. 


In the case of District of Columbia v. White, 48 App. D. C. 
44, 49, this court said: 

“But it is claimed that the degree of care due the 
plaintiff from defendant was not so great as that 
which it would have been obliged to extend had the 
hole been in the paved portion of the sidewalk. This 
is undoubtedly true. The distinction is clearly 
pointed out in Howes v. District of Columbia, 2 App. 

D. C. 188, 192, 193, where the court held that a 
pedestrian may assume that the paved portion of the 
sidewalk, or that reserved for the ordinary purposes 
of travel, is maintained in good condition, and he is 
not required to keep his eye glued upon the walk for 
the purpose of avoiding pitfalls; but he is required to 
be on his guard when traveling on or across the park¬ 
ing or tree spaces, or those portions of the sidewalk 
not specially reserved for the use of travel.” 

The evidence in this case fails to disclose any negligence on 
the part of the District or any breach of any duty the District 
owed appellant. The appellant was injured solely as the re¬ 
sult of her own negligence in electing to cross the unimproved 
sidewalk space. 

We respectfully submit, therefore, that the court below cor¬ 
rectly directed a verdict in favor of the, District. 

.Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C 
Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellee, 

District of Columbia, 

District Building. 
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IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

\ 


MARY McLAUGHLIN, 1736 Wisconsin Avenue, N. W., 
Washington, D. C., Plaintiff, 

vs. ’ 

DISTRICT OF COLUMBIA, A Municipal Corporation, 
District Building, Washington, D. C. t 

WILMOTH PAVING COMPANY, A Corporation, 

60 - ‘P’ Street, S. E., Washington, D. C. 

% 

CAPITAL TRANSIT COMPANY, A Corporation, 
36th arid ‘M’ Streets, N. W., Washington, D. C. 

Defendants 


Civil Action No. 16,884 


Filed; May 7, 1943, Charles E. Stewart, Clerk 

1 THIRD AMENDED COMPLAINT 

» 

(DAMAGES FOR PERSONAL INJURY DUE TO 
DEFECTIVE WALK) 

Leave of Court having been obtained the plaintiff files this 
Third Amended Complaint. 

1 . The claim for relief on behalf of the plaintiff is for an 
amount in excess of $3,000.00 and within the Jurisdiction of 
this Court. 
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MARY MCLAUGHLIN - V. DISTRICT OF COLUMBIA 


2 . On June 27th, 1942, plaintiff was a pedestrian walking 
from her home at 1736 Wisconsin Avenue, Northwest, to the 
Safeway Store at or near the intersection of "Wisconsin Avenue, 
Northwest and ‘S’ Streets on the east side of Wisconsin Ave¬ 
nue, and as a result of the negligence of the defendant, District 
of Columbia, or of the defendant, Wilmoth Paving Company, 
A Corporation, or of the defendant. Capital Transit Company, 
A Corporation, or of the combined negligence of all of said 
defendants, the sidewalk on the east side of Wisconsin Ave¬ 
nue, Northwest was obstructed and no sidewalk or temporary 
walk of any kind was provided for use of pedestrians on the 
east side of Wisconsin Avenue, Northwest, as the result of cer¬ 
tain street repairs on Wisconsin Avenue at this point. To 
reach the Safeway Store at this point the plaintiff was com¬ 
pelled to travel around piles of gravel, stones sand, man¬ 
hole covers, manhole protection guards and barricades 

2 because of the obstruction of the sidewalk and walk 
over ground which was rough, soft and soggy and in no 
condition for a pedestrian to travel on and as a result of said 
negligence, as aforesaid, plaintiff fell and was thrown to the 
ground with great force and violence and was seriously and 
permanently injured. The plaintiff fell at or about where 
the north sidewalk of ‘S’ Street will be located some ten feet 
from the east sidewalk on Wisconsin Avenue, Northwest, on 
space over which the District of Columbia owned and con¬ 
trolled. The defendant, Wilmoth Paving Company, was en¬ 
gaged in the repaving of Wisconsin Avenue under a contract 
with the District of Columbia, and is chargeable with engli- 
gence in the performance of the duties arising under said con¬ 
tract." The defendant, Capital Transit Company, was engaged 
in the relocating and resurfacing of the car tracks on Wis¬ 
consin Avenue under a contract with the District of Columbia, 
and is chargeable with negligence in the performance of the 
duties arising under said contract. 

3. The District of Columbia, A Municipal Corporation, is 
charged by law to exercise due care to keep the streets and 
sidewalks of said District at all times in a reasonably safe con- 
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dition. The aforesaid condition was caused by one or more or 
all of the said defendants acting through their agents, servants 
and employees and had remained in said condition for a suffi¬ 
ciently long period of time and had remained in said 
tion for a sufficiently long period of time for said defendants 
to have known thereof in the exercise of reasonable care 
or said defendants did actually know thereof. 

4. The Wilmoth Paving Company, a Corporation, is further 
sued by this plaintiff, for, on or about the 15th day of June, 
1942, the said Wilmoth Paving Company entered into a. writ¬ 
ten contract with the District of Columbia for the repaving 
of Wisconsin Avenue between ‘R’ Street and 37th Streets, 
Northwest, and by the terms of said contract, Article 10, agreed 
to be responsible for any injuries to persons and damages to 
property or premises that occur as a result of any act or omis¬ 
sion of the contractor in the prosecution of said work. 

3 .This contract was executed by the said Wilmoth Paving 
Company in addition to an Indemnity Bond to save 
harmless the District of Columbia from any suits that may 
arise as a result of this contract. The plaintiff alleges that the 
covenant in the Contract with the District of Columbia 
whereby the Wilmoth Paving Company agrees to ‘be respon¬ 
sible for any injuries to persons’ was for her benefit and en¬ 
titles her to sue the Wilmoth Paving Company on the con¬ 
tract. \ 

5. The Capital Transit Company, a Corporation, is further 
sued by this plaintiff for, on or about the 24th day of March, 
1942, it was awarded a permit by the District of Columbia to 
relocate the existing car tracks on Wisconsin Avenue between 
‘R’ and 37th Streets, Northwest'. By the terms of said permit 
the Capital Transit Company agreed to save harmless, in¬ 
demnify and keep indemnified the District of Columbia from 
any injury, cost, loss or damage occasioned by work beyond 
said permit. The plaintiff alleges that this agreement with 
the District of Columbia was for the benefit of those injured 
as the result of said repairs and entitles her to sue the Capital 
Transit Company on the contract. 
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6 . In said fall, as aforesaid, plaintiff sustained numerous 
bruises and contusions about her head, body and limbs, and 
her right arm was broken, (Colies fracture of the right forearm 
is the Medical terminology) and she' was otherwise injured 
and suffered great pain of body and mind and incurred and 
will incur medical attention in the sum of Fifty ($50.00) 
Dollars. 

Wherefore, plaintiff demands judgment as a result of these 
grievances of the defendants, District of Columbia, Wilmoth 
Paving Company, a corporation, and the Capital Transit 
Company, a corporation, or all of them, by their agents, ser¬ 
vants and employees, in the sum of Twenty Thousand ($20,- 
000.00) Dollars, besides costs. 

Burton A. McGann 

Attorney for Plaintiff 
1416 ‘F Street; N. W., 
Washington, D. C. 


DEMAND FOR JURY TRIAL 


V 

The plaintiff requests a trial by Jury on all of the issues 
herein. 


Burton A. McGann 

Attorney for Plaintiff 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA * 

mary McLaughlin, 

1736 Wisconsin Avenue, N. W., Washington, D. C. 

Plaintiff 


THE WARREN F. BRENIZER COMPANY, 
a corporation, 1504 South Capitol Street, Washington, D. C. 



Civil Action No. 16,884. 

Filed, Nov. 14, 1942, Charles E. Stewart, Clerk 

i _ \ 


4 ANSWERS AND DEFENSES OF THE DEFENDANT, 
DISTRICT OF COLUMBIA. 

FIRST DEFENSE 


The defendant, District of Columbia, says that the com¬ 
plaint fails to state a cause of action upon which relief can be 
granted. 

SECOND DEFENSE 


1-2-3. This defendant is without knowledge or information 
sufficient to form a belief as to whether' the plaintiff fell or 
was thrown to the ground at the time and place alleged. It 
denies that it compelled the plaintiff to travel around piles of 
gravel, stones, sand, manhole covers, manhole protection 
guards, or barricades or on ground which was rough, soft, or 
soggy, or in no condition for a pedestrian to travel on. This 
defendant is without knowledge or information sufficient to 
form the belief as to whether the plaintiff fell at or about 
where the north sidewalk of S Street will be located, or 
whether she fell on space over which the District of Columbia 
had any control. It denies that the defendant, Warren F. 
.5 Brenizer Company, was at the time and place alleged 
engaged in resurfacing or repairing the roadway and 
says that at the time and place alleged the Warren F. Brenizer 


DISTRICT OF COLUMBIA, a municipal corporation, 
District Building, Washington, D. C. 

POTOMAC ELECTRIC POWER COMPANY, 
a corporation, 10th and E Streets, N. W., Washington, D. C. 

Dejendants. 


MARY MCLAUGHLIN V. DISTRICT OF 
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Company, under a contract dated May 25, 1942, with the 
District of Columbia, was carrying out its agreement to fur¬ 
nish materials and perform the work of constructing catch 
basins, manholes and connections. This defendant denies 
that it owed the plaintiff any duty to construct a sidewalk or 
temporary sidewalk at the time and place alleged or that its 
failure to do so was the direct and proximate cause of any* in¬ 
jury or damage plaintiff sustained. This defendant denies 
that its duty was as alleged; it denies that at the time and 
place plaintiff fell that there was any sidewalk opened or in¬ 
tended for pedestrian use. It admits that at the time and 
place alleged, the sidewalk or roadway on Wisconsin Avenue 
had been withdrawn from public use as a temporary measure 
during the procees of improving the roadway on Wisconsin 
Avenue by widening and resurfacing the same, but says that 
the plaintiff had notice of this operation by barricades and the 
physical condition that existed. This defendant is without 
knowledge or information sufficient to. form a belief as to the 
injury or damage plaintiff is alleged to have sustained, but 
denies that the plaintiff sustained any injury or damage as a 
result of any negligence on the part of this defendant. This 
defendant denies the remaining allegations of the Complaint. 

. . THIRD DEFENSE 

Defendant says that the direct, and proximate cause of any 
injury or damage sustained by the plaintiff was her own 
negligence or contributory negligence. 

FOURTH DEFENSE 

This defendant denies it owed the plaintiff any duty to 
construct a sidewalk or temporary sidewalk at the time and 
place alleged. It denies that the failure to construct a side¬ 
walk or temporary sidewalk at the time and place al- 
6 leged was the direct or proximate cause of any injury 
or damage the plaintiff received. 
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MABY MCLAUGHLIN V. DISTRICT OF COLUMBIA 

Civil Action No. 16,884 k 

Filed, May 28, 1943, Charles E. Stewart, Clerk 


7 ANSWER OF DEFENDANT CAPITAL TRANSIT 

COMPANY 

Now comes the defendant, Capital Transit Company, a cor¬ 
poration, by its attorneys and for answer to the Third 
Amended Complaint filed herein says: 

1. It admits- that it is a corporation but it denies that it 
was doing any construction work at the time and place al¬ 
leged. It denies that it was negligent. 

2 . It avers that the injuries, if any, sustained by the plaintiff 
were caused by the negligence of the plaintiff. 

3. It avers that the injuries, if any, sustained by tfie plain¬ 
tiff were caused by the contributory negligence of the plaintiff. 


Edmund L. Jones 
Bowen and Kelly , 

By H. W. Kelly 
R. E. Lee Goff 

Attorneys for Defendant 
.Capital Transit Company, 
929 E Street, N. W., 
Washington, D. C. 

Copy of above Answer mailed to opposing counsel this 28 
day of May, 1943. 


R. E. Lee Goff. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


MARY McLAUGHLIN, Plaintiff 
vs. 

THE DISTRICT OF COLUMBIA, et al., Defendant 
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Civil No. 16884 

Filed, May 8, 1944, Charles E: Stewart, Clerk 


8 VERDICT AND JUDGMENT 

This cause having come on for hearing on the 3rd day of 
May, 1944, before the Court and a 'jury of good and lawful 
persons of this district, to wit: 

Mark F. Bean , Jackson H. Pence 

Edna M. Charlton - Eunice R. Clemmer 

Charles B. Abbott, Jr. Ware W. Langrall 

Josephine Quinlivan Henry Bers 

Paul V. B. Heiss Ray J. Pryor 

Earl W. McCormick Paul Backer 

who, after having been duly sworn to well and truly try the 
issues between Mary McLaughlin, plaintiff and The District 
of Columbia and Capital Transit Company, defendants and 
after this cause is heard and given to the jury in charge, they 
upon their oath say this 8th day of May, 1944, that they find 
for the defendants against said plaintiff by Direction of the 
Court 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendants go hence without day, be 
for nothing held and recover of plaintiff his cost of defense. 

Charles E. Stewart, Clerk, 

By C. Frank Reifsnyder, 
Deputy Clerk. 

By direction of 

Justice T. Alan Goldsborough 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


MARY McLAUGHLIN, Plaintiff 
vs. 

DISTRICT OF COLUMBIA, et al, Defendants 


Civil Action No. 16,884 
Filed, May 24, 1944, Charles E. Stewart, Clerk 


9 AFFIDAVIT IN FORMA PAUPERIS 

Mary McLaughlin, being first duly sworn on oath deposes 

and says that she is a citizen of the United States and a 

• « 

resident of the District of Columbia and the plaintiff in the 
above entitled cause, and seeks permission of this Honorable 
Court to file and prosecute an appeal without prepayment of 
costs, that because of her poverty she is unable to prepay the 
usual costs of prosecuting further this cause of action or .to give 
security for the same. That the said appeal is filed in good 
faith and she believes that she is entitled to the redress she 
seeks in this suit. 

Mary McLaughlin 

Subscribed and sworn to before me this 23rd day of May, 
1944. 

John 0. Allen, 

(Seal) • Notary Public, D. C. 

Let this Appeal be filed without prepayment of costs. 

T. Alan Goldsborough 

Justice 


Without prepayment of costs 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


MARY McLAUGHLIN, Plaintiff 
vs. 

DISTRICT OF COLUMBIA, et al, Defendants 
« 

* 

Civil- No. -16,884 

Filed, May 29,1944, Charles E. Stewart, Clerk 

10 1 NOTICE OF APPEAL 

Notice is hereby given this 29th day of May, 1944, that the 
plaintiff, MARY McLAUGHLIN hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 8th day of 
May, 1944 in favor of DISTRICT OF COLUMBIA and 
CAPITAL TRANSIT COMPANY against said plaintiff, 
MARY McLAUGHLIN. 

Burton A. McGann 

Attorney for Plaintiff 
1416 - ‘F’ Street, N.W. 

NOTICE TO: 

Chester Gray 

Attorney for District of Columbia 
District Building 
Washington, D. C. 

H. Wise Kelly, 

Attorney for Capital Transit Company 
Potomac Electric Power Company Building, 
Washington, D. C. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Wednesday, May 3, 1944. 


mary McLaughlin, 

v. 

DISTRICT OF COLUMBIA, et al. 


Civil Action No. 16884. 

Filed, Jul. 1, 1944, Charles E. Stewart, Cl&rk 


11 TRANSCRIPT OF PROCEEDINGS 

Volume 1 
Copy for Mr. Gray. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

MARY McLAUGHLIN, Plaintiff, 

\ 

v. 

THE WARREN F. BRENIZER COMPANY, 
DISTRICT OF COLUMBIA, 

POTOMAC ELECTRIC POWER COMPANY, 

WILMOTH PAVING COMPANY, and 

* • 

CAPITAL TRANSIT COMPANY, 

Defendants. 
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13 Washington, D. C. 

Wednesday, May 3, 1944. 

The above-entitled cause came on for trial before Associate 
Justice T. Alan Goldsborough, in Civil Division No. 1, at 10 
o’clock a. m. 

APPEARANCES; 

On behalf of the Plaintiff: 

Burton A. McGann. 

On behalf of the Defendant, District of Columbia: 

Chester H. Gray, 

Assistant Corporation Counsel. 

On behalf of the Defendant, Capital Transit Company: 

Bowen. & Kelly 
By: H. W. Kelly. 

On behalf of the Defendant, Wilmoth Paving Company: 

Hogan & Hartson 
By: Howard Boyd. 

14 PROCEEDINGS 

\ 

The Deputy Clerk. The case of Mary McLaughlin versus 
Potomac Electric Company and others. 

Mr. Gray. We are ready, your Honor. 

Mr. McGann. We are ready. 

Mr. Boyd. Your Honor, may we approach the bench in 
connection with this case about to be tried? 

The Court. Yes. 

(Counsel for the various parties approached the bench 
and conferred with the’ Court, in a low tone of voice, as 
follows:) 

Mr. Boyd. If your Honor please, one of the defendants in 
this case is the Wilmoth Paving Company. We had a con¬ 
tract to do certain paving at the point where this accident 
occurred. I have explained to Mr. McGann that there are cer- 
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Mr. Kelly. We cannot object. 

Mr. McGann. That leaves the two defendants, the Capital 
Transit Company, and the District of Columbia. 

Mr. Gray. Yes. 

Mr. McGann. I want to put in the point at w’hich the 
Wilmoth Paving Company went out. 

Mr. Boyd. I was not familiar wnth it, but Mr. Gray tells 
me it was some paving work which included the hydrant work. 

Mr. Gray. Here is a list of the work (indicating). 
16 Mr. McGann. And it was supposed to start on R 
Street? 

Mr. Gray. R to Thirty-seventh, on Wisconsin. 

Mr. McGann. And the record shows that no work was 
done anywhere prior to June 29th? 

Mr. Gray. That is right. 

* * *.# # #'# * 

36 EVIDENCE ADDUCED ON BEHALF OF 

THE PLAINTIFF 

Thereupon 

Mary McLaughlin, 

the plaintiff, w*as called as a witness and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. McGann: 

Q. Your full name is Mary McLaughlin? 

A. Yes, sir. 

Q. And you are the plaintiff in this case? 

A. Yes, sir. 

Q. Where do you reside now? 

A. At 1823 Jefferson Place, Northwest. 

Q. At the time of this accident, where did you reside? 
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A. 1736 Wisconsin Avenue. 

Q. Directing your attention to June 27, 1942, which is the 
date of this accident, where were you living—first, where were 
you before the accident? 

A. At home. 

Q. Where were you going? 

A. To the Safeway store. 

Q. Alone? 

A. Alone. 

Q. What were you going there for? 

A. For groceries. 

Q. Where is that Safeway store located with reference to 
your home? 

A. It is almost across the street; a little north, on Wis¬ 
consin Avenue. 

37 Q. On which side of Wisconsin is the Safeway store? 
k A. On the east side. 

Q. And your residence, on what side? 

A. The west side. 

Q. What was the condition of the sidewalk on this day? 

A. Impossible—you couldn’t walk on it. It was all piled 
up. 

Q. What was it piled up with? 

A. With dirt. 

Q. Was there any temporary walk provided? 

A. No. 

■ Q. Now, I want to show you these pictures— 

Mr. McGann. Mr. Reporter, will you mark these Plaintiff’s 
Exhibits 1 and 2? 

(The Deputy Clerk marked two photographs Plain¬ 
tiff’s Exhibits 1 and 2, respectively.) 

Mr. McGann. Pre-trial pictures, your Honor. 

By Mr. McGann: 

Q. I will show you this picture, which is Plaintiff’s Exhibit 
1, and I want you to look at it, first, and then I want you to 
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describe to the jury the exact way you walked on the day 
of this accident. 

A. I walked over this little bridge (indicating). 

Q. Was the bridge there on the day of the accident? 

A. Yes; it w’as there. 

Mr. Kelly. Did she say the bridge was there?. 

The Witness. Yes, sir. 

By Mr. McGann: 

\ • 

Q. You remember that distinctly? 

38 A. Yes, sir. 

Q. The bridge was there? 

A. Yes; I couldn’t go over, otherwise. The bridge was 
there. 

Q. Before you got to the bridge, how’ did you come— - 

A. I had to walk on the west side, of Wisconsin Avenue, 
down to S. 

Q. There was a time when you had to do that? 

A. Yes; I had to stay on that side. 

Q. And then, when this bridge was located here (indicat¬ 
ing), this bridge—when the bridge was located, you crossed 
the bridge? 

A. Yes, sir. 

Q. Now, was the bridge there the day of this accident? 

A. Yes, sir. 

Q. It w’as there? 

A. Yes, sir. 

Q. Where did you go after you crossed the bridge? 

A. I walked up to S Street 

Q. Did you get to the corner of S Street, the southeast 
corner? 

A. Yes, sir. 

Q. Go ahead. 

A. I walked to S Street, and then I got into this place (in¬ 
dicating), the parking lot, it was a little rough. 
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The Court. Do you think the jury knows what the lady is 
speaking about? 

Mr. McGann. I don’t know how to do it. 

The Court. If the lady will come down this way, 

39 and point, the jury can see it. If you don’t want to 
do it my way, do it your own. 

(The witness stood before the jury with photographs, 
and the testimony proceeded as follows:) 

\ 

By Mr. McGann: 

Q. Point to the jury—first, let me ask you, while in front 
of the jury, first, you were going to the Safeway store? 

A. Yes, sir. 

Q. Was there a sidewalk in front of that store, on S Street? 
A. There is, but I couldn’t walk on it. 

Q. Go ahead and- tell the jury. 

A. Well, I was on the west side of Wisconsin, going— 
The Court. The lady is showing it to one juror. 

Mr. Kelly. The rest can’t see a bit of what she is talking 
about. 

The Witness. I was going up here (indicating), where it 
is rough, on the parkway— 

The Court. Of course, the jury can stand up and walk 
around to see. I guess that is the best thing to do. 

The Witness. I was on the west side of Wisconsin. I think 
the other one (indicating photograph) is a little bigger and 
better. And I walked over toward S Street. 

By a Juror: 

Q. Where is S Street? 

The Witness. S would be right opposite (indicating). It 
doesn’t cut through to Wisconsin. And then I walked up S a 
little ways, and walked over to this place here (indicating), 
which is rough, and I was walking over there, and went 

40 to step into the parking space, and I fell and broke my 
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arm, and stood there until some man picked me up and 
took me across the street. 

By Mr. McGann: 

Q. Can you point out on that picture where you fell? 

A. Yes; I could, very well. It would be up here (indicat¬ 
ing). You see about where that mark is there. You see, S 
was also muddy, and not paved. This is the little rough place 
(indicating), I just passed there, and got into the parking lot 
in order to get into the store. 

Q. Did you see that coping? 

'A. Yes, sir. 

Q. Will you show the jury where you fell, on that picture? 

A. Yes; right here (indicating). 

Q. Now, which side did you faj) from? 

A. On the S Street side. 

Q. Had you crossed that coping? 

A. No, I hadn’t, at all. 

Q. You hadn’t crossed the coping at all? 

A. No. 

Q. Did you strike that when you fell? 

A. Well, my head knocked on the coping as I fell. I fell 
this way (indicating), and broke this arm (indicating). 

Mr. McGann. It is marked where she fell. 

The Court. We will take a five-minute recess. 

(There w*as a brief informal recess, after which the trial 
proceeded as follows:) 

Mr. Gray. May we approach the bench, your Honor? 
The Court. Yes. 

******** 

42 The Court. All right, gentlemen. Draw your map 
on the board. If there is any objection to it you may 
make it after it is drawn. * 

(CQunsel returned to the trial table, and Mr. Emmett 
J. Motley drew a diagram on the black board before the 
jury.) 
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Mr. Kelly. I am particularly anxious for your Honor to 
be familiar with that situation (handing photographs to the 
Court). 

Mr. McGann. Your Honor, may I call this other wit¬ 
ness? 

43 The Court. All right. 

(Thereupon the plaintiff was temporarily with¬ 
drawn from the stand.) 

Thereupon 

HUSTON SWINK 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 
By Mr. McGann: 

Q. What is your full name? 

A. Huston Swink. 

Q. And you now reside at Bethesda, Maryland? 

A. Yes, sir. 

Q. Where are you employed, Mr. Swink? 

A. Safeway. 

Q. How long have you been employed by the Safeway 
Stores? 

A. 19 years in September.. 

Q. Were you so employed in June 1942? 

A. I was. 

Q. Where were you then so employed? 

A. 1805 Wisconsin Avenue. 

Mr. McGann. We agree that is the Safeway shown here? 
Mr. Gray. Yes. 

By Mr. McGann: 

Q. Now, look at this map, Mr. Swink, this is the Safeway 
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store (indicating), that you said, is right here on the map 
(indicating on blackboard). This is the sidewalk on the 
east side of Wisconsin Avenue. This is the car tracks. And 
this the little bridge that goes from the west side of Wisconsin 
Avenue. 

44 Where are you now employed? - 
A. 1901 Wisconsin Avenue. 

Q. Where is that with respect to this Safeway here? 

A. One block. 

Q. Winch way? 

A. North. 

Q. Directing your attention to June 1942, was the street 
being repaired at that time? 

A. It was. 

Q. Wisconsin. Avenue? 

A. It was. 

# Q. What was the condition then of this sidewalk? 

A. Well, it was rather covered up with dirt and rock. 

Q. Were the customers .of your store able to use that side¬ 
walk? 

A. Not all the time; no. 

Q. How did they get into your store? 

A. Crossing over and going through the parking lot. 

Q. Immediately in front of your store what was the condi¬ 
tion of the sidewalk? 

A. For a while it was obstructed, and then open. 

Q. For how far? 

A. Wide enough for one to walk through single file in front 
of the store. 

Q. Single file? - 
A. Yes, sir. 

Q. How long was that that way? 

A. I don’t know how long. 

Q. Did this work interfere with your business? 

A. It did. 

Q. In what month? 

. May and June, the worst, I think. 
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Q. How long was the condition of the sidewalk in this 
manner? 

A. I really don't know; I know it hurt our business for 
three months terribly. 

Q. What months were those? 

A. April, May, June, and July. 

Q. 1942? 

A. Yes,, sir. 

Q. Now, do you know who obstructed this sidewalk? Where 
the dirt came from? 

A. It came from the street. I don't know who put it there. 

Q. Do you know where they were working in the street? 

A. Do I know where they were working? 

Q. Were they working on the car tracks? 

A. Three or four people were in there, I don't know exactly 
who they were. I know the streetcar company was there, and 
the paving company. 

Q. Was this obstructed after the streetcar company came 
in there? 

A. After they came there? 

Q. Where did they put their dirt? 

Mr. Kelly. If he knows. 

The Witness. That I don’t know. 

By Mr. McGann : 

Q. You don’t know? 

46 A. No, sir. 

Q. Now, did you see this bridge. Did you make any 
complaint to anyone about this condition? 

Mr. Kelly. I object to any complaints he made about the 
condition. 

The Court. The objection is sustained. 

Where is the bridge? 

(Mr. Kelly indicated on the map.) 

The Court. All right. 
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By Mr. McGann: 

Q. Who constructed that bridge there; do you know? 
A. I don’t know. 

Mr. McGann. That is all. 

Cross-Exam in ation 


By Mr. Gray: 

Q. Mr. Swink, you are familiar with the conditions that 
existed in the whole vicinity of this intersection in June 1942, 
are you not? 

A. I am familiar with the conditions that existed in a cer¬ 
tain time, the dates. 

Q. Do you remember whether there was a concrete or 
cement sidewalk on the south side of S Street just east of Wis¬ 
consin Avenue at the time Wisconsin Avenue was all torn up? 

A. On the south side of S Street? 

Q. That is right. 

A. I don’t think there is any sidewalk there now. 

Q. Do you know whether there was an improved sidewalk 
on the' north side of S Street on the east side of Wisconsin 
Avenue? In this area (indicating). 

47 A. You mean prior to the improvement of the street? 

Q. At any time. 

A. There was a sidewalk on the north side. 

Q. On the east side of Wisconsin Avenue? 

A. Yes, sir. 

Q. You are sure about that? 

A. Yes, sir. 

Q. And you are sure there was no sidewalk on the south 
side of S Street? 

A. No; there isn’t any. 

Q. Was this parking lot paved with anything? 

A. The whole parking lot? 

Q. Well, the area next to the Safeway store. 
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A. Yes; asphalt paving. 

Q. With asphalt paving?' 

A. Yes, sir. 

Q. Now, do you recall that there was an entrance from S 
Street into that parking lot some distance east of Wisconsin 
Avenue, at about the point I am indicating on the map? 

A. Yes; there was. 

Q. And there was another entrance to the parking lot from 
Wisconsin Avenue, was there not? 

A. There was. That is right. 

Q. And next to the Safeway store there was an improved 
sidewalk running along the wall of the Safeway from the 
parking lot down Wisconsin Avenue, wasn’t there? 

♦ A. Do you mean along the building? 

Q. Along the building, within the area of the parking lot. 

A. I don’t understand you. 

4S Q. Do you recall whether or not there was a place for 
pedestrians to walk coming from the parking lot to the 
store that had been installed so that there was a sidewalk 
along the store within the limits of the parking lot? 

A. Yes; there was. 

Q. During the.time that this construction work was going 
on, your store remained open, did it not? 

A. Yes; it did. 

Q. And people continued parking their cars on this lot 
and coming into your store, did they not? 

A. They did. 

Q. And it was always possible for people to park their cars 
cn the parking lot and walk into the store on the sidewalk 
from Wisconsin Avenue? 

A. That is right. 

Q. And they did that all the time this construction work 
was going on, didn’t they? 

A. That is right. 

Q. Mr. Swink, I hand you an exhibit— 

Mr. Gray. This has not been marked. 

Mr. Kelly. Show it as Defendant Railway Exhibit for 
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identification No. 1; and also this one Defendant Railway Ex¬ 
hibit No. 2 for identification. 

(Two photographs were marked by the Deputy Clerk, 
as Defendant Railway Exhibits 1 and 2 for identification, 
respectively.) 

By Mr. Gray: 

Q. Mr. Swink, is the Safeway store to which we have been 
referring, north or south of S Street? 

A. North. 

49 Q. I hand you photograph Defendant Railway Com¬ 
pany Exhibit 1, and ask you if you recognize the scene 
shown in that photograph. 

A. I do. * 

Q. Will you tell the Court and jury what that scene is; 
from what point is the photograph taken? 

A. Taken from the parking lot. 

Q. Looking in what direction? 

A. Looking south. 

Q. Now, continuing to look at that photograph, Mr. Swink. 
do you still testify that there was no sidewalk on the south 
side of S Street east of Wisconsin Avenue? 

A. I beg your pardon. I got my north and south mixed. 
There is one on the south side. 

Q. It was then on the south side? 

A. Certainly. 

Q. Then, if I understand you correctly, there was an im¬ 
proved sidewalk on the south side of S Street east of Wis¬ 
consin Avenue? 

A. That is right. 

Q. And there was no improved sidewalk on the north side 
of S Street east of Wisconsin Avenue? 

• A. That is right. 

Mr. Gray. That is all. 
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the place that had weeds in it, right through the entrance into 
the store? 

A. That is right. 

Q. This parking lot that is marked up here (indicating), . 
where you went into this entrance, and where you went into 
that entrance, that entrance into the parking lot, and the 
entrance in here, including the parking lot, was maintained 
by the Safeway? 

A. Yes; or by the owner of the store. 

Q. That is what I mean. And it is private property? 

A. Yes; I don’t think they own it. 

Mr. Kelly. That is all. 

Redirect Examination 


By Mr. McGann: 

Q. Mr. Swink, this entrance at the back of this lot, how- 
far back would that be? 

A. From Wisconsin Avenue? 

Q. From Wisconsin Avenue; yes, where the automobiles 
had to drive in. 

A. About 60 foot, I imagine. 

Q. 60 feet? 

52 A. 60 or 70 feet. 

Q. 60 or 70 feet from Wisconsin Avenue? 

A. 60 or 70 feet from Wisconsin Avenue. 

By Mr. Kelly: 

Q. That is, 60 or 70 feet east— 

A. On Wisconsin Avenue. 

Q. (Continuing)—from S Street, east on Wisconsin Ave¬ 
nue?' 

A. That is right. 
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By Mr. McGann: 

Q. And were pedestrians using this parking lot to get to 
your store? 

A. They were. ; 

Q. Could they use the sidewalk on Wisconsin Avenue? 

A. They were using it. 

Q. Could they use it? 

A. Sometimes they couldn’t. 

Q. Why couldn’t they use it? 

A. It had dirt and stuff on it. 

Q. You don’t know who put It on there? 

A. No; I don’t. 

Q. Does this picture show—is that a good picture of the 
sidewalk? 

Mr; Gray. Which exhibit is that? 

Mr. McGann. This is Plaintiff’s Exhibit 2. 

By Mr. McGann: 

Q. Is that a good picture of the sidewalk? 

Mr. Gray. Which sidewalk? 

Mr. McGann. The east side of Wisconsin Avenue- 
53 The Witness. Yes; that is a good picture. 

Mr. McGann. That is all. 

By the Court: 

Q. Which is the entrance to the parking lot as shown on 
this picture? 

A. Your Honor, it isn’t shown here exactly. This is the 
back, and this the front of the parking lot (indicating). 

Q. Is this the entrance right here? 

A. Yes, sir. 

The Court. All right. 

Mr. Gray. I have no further questions. 
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By Mr. McGann: 

Q. Mr. Swink, let me ask you this: What is the condition 
of the ground in the parking lot? . 

A. What is the condition of the ground? 

Q. Of the ground on the parking lot. 

The Court. What was it at that time? 

The Witness, At that time? 

By Mr. McGann: 

Q. At that time. 

A. It was rough, somewhat. 

Q. Rough? 

A. And dirt and rock. 

Q. And this driveway you speak of, was that in the sam: 
condition? 

A. Yes, sir. 

Mr. McGann. That is all. 

Mr. Gray. That is all. 

(The Witnes left the stand.) 

54 Thereupon 

mary McLaughlin, 

the plaintiff, was recalled for further examination and, being 
further examined, further testified as follows: 

Direct Examination— Resumed 

s 

By Mr. McGann: 

Q. Now, Miss McLaughlin, you crossed that little bridge? 
A. Yes, sir. 

Q. And then, you see where we have marked on there where 
you fell? 

A. Yes: I think it was a little farther west. I don’t think 
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it was so near Wisconsin Avenue. 

Q. Was the path that you took the path used by the cus¬ 
tomers in getting to 'the store? 

A. Yes, sir. 

55 Q. This is the sidewalk, here is the store? 

A. Yes. * 

Q. This is the sidewalk? 

A. Yes. 

Q. How were other people getting to the store? 

A. Through the back parking space, and off the street 
into the parking space. 

Q. Do you know what caused this condition? 

A. They were working on the street and the dirt was all 
piled up on the sidewalk, high, nobody could walk’on it. 

Q. From what part of the street were they working? 

A. The west—no, the east side. 

Q. Yes, but can you tell from . what part of the street that 
dirt came from? 

A. They were laying the tracks. • 

Mr. Gray. What? 

The Witness. Laying the tracks, changing the tracks, lay¬ 
ing the tracks. 

« 

By Mr. McGann. 

Q. What did they do with the dirt? 

A. I guess they were hauling it away. 

Mr. Kelly. Don't guess, if you know what they were doing. 

The Witness. Beg your pardon. * • 

• . \ 

By Mr. McGann. 

Q. Before they hauled it away what did they do with it? 
A. It was there. 

Q. Where? 

A. On the sidewalk and on the space between there. 

Q. And it came from where? 
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56 A. Off the tracks. 

Q. Off the tracks? Was there a temporary walk pro¬ 
vided anywhere? 

A. You mean over Wisconsin? 

Q. Over Wisconsin. 

A. Yes. 

Q. Up to the bridge? 

A. Yes. 

Q. W’as there any other temporary walk? 

A. No. 

Q. Were there any signs there? 

A. No. 

Q. And the road was open for pedestrians? 

A. Yus. " 

Q. Was the store open for business at all times? 

A. Yes. 

Q. How long did this condition remain this way? 

A. Well, two months or six weeks. 

Q. Before you fell? 

A. Yes. 

Q. And you had gone that way before? 

A. Yes, many times. 

Q. Were there any other stores in the neighborhood? 

A. Not in that particular neighborhood; there was on the 
west side, there was stores, I guess. 

Q. Grocery stores? 

A. But I never w’ent there, I always went to the Safeway. 

Q. What was this store on the south? 

A. An antique store. 

Q. What were you going after the day you fell? 

57 A. I was going after vegetables for lunch. 

The Court. Could you have gone up to R Street 
and gone across and come down on a good pavement? 

A. I could go up there. 

The Court. You were living opposite the Safeway Store? 
A. No, opposite S Street. 

Mr. McGann. R Street would be west. 
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Mr. Kelly, S, is that? 

A. S. 

By Mr. McGann. 


Q. Now, before they built the bridge, how did you get to 
the Safeway Store? 

A. There was always little bridges you could cross. 

Q. Before any bridge at all was constructed? 

A. Then you would have to go up to R Street, go to R and 
go on the other side of R to S. 

Q. R would be a block down here? 

A. Yes. 

Q. You would reach the street from the north? 

A. No. 

Q. What was the condition there? 

A. Piled up. 

Q. Were there any customers getting into the store from 
the north? 

A. I never saw any. 

Q. What injuries did you suffer? 

A. A broken arm. 

Q. What doctor treated you? 

A. Dr. Quayle. 

58 Q. Has your arm recovered its full strength? 

A. It has partly. 

Q. Partly? 

A. Not as good as it was before I broke it. 

Q. Have you noticed any difference in the use of the arm? 
A. I can’t lift heavy things with it. 

Q. Now? 

A. No. 

Q. Could you lift heavy things before? 

A. Oh, yes, it was all right. 

Q. Does it affect your sewing in any way? 

A. Yes, it does. 

Q. How does it affect your sewing? 
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A. Well it is not pliable. 

Q. I just want to ask one more question, was it possible 
to reach the street from the north? 

A. No. 

Q. You were reaching it from the south? 

A. From the south. 

Q. And the way you approached this street was the way 
that, the other customers were approaching it? 

A. Yes. 

The Court. Suppose you came down to R Street, would you 
have to go through there? . 

A. Yes, I would have to pass over. 

The Court. All right. 

By Mr. McGann. 

Q. This driveway, you crossed about there (indicat¬ 
ing)? ’ 

59 A. Yes. 

Q. What is the condition where the automobiles 
came in, up here? 

A. It was down, it was not level at that time. 

Q. -Is the condition there the same as it was on the parking 
lot? 

A. Oh, no, it may have been at one time. When it rained 
the water stayed on the streets and puddles on the streets, so 
it was not smooth. . 

Q. That is up here (indicating)? 

A. Yes. . 

Mr. McGann. That is all. 

Cross-Examination 

By Mr. Gray. 

Q. Mrs. McLaughlin, how long had you lived on Wisconsin 
Avenue? 
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A. From April 17 until Christmas, of 1922. 

Q. 1922? 

A. I mean 1942. 

Q. You had been living on Wisconsin Avenue for some 
little time? 

A. Yes. 

Q. Before you had this accident? 

A. Yes. 

Q. Do you remember whether or not there was an im¬ 
proved sidewalk on the north side of S Street? 

A. No. 

Q. Was there an improved sidewalk on the south side? 

A. Yes. 

Q. Of S Street? 

60 A. Yes. * 

Q. What was the condition of the space between the 
roadway on S Street and the parking lot? 

A. It was all cluttered up with everything and men parked 
cars sometimes. 

Q. During the course of this, construction work? 

A. Yes. 

Q. They had been doing that for some time? 

' A. Yes. 

Q. And you were aware of that fact, were you not? 

A. Yes. 

Q. When you crossed the street that day? 

A. Yes. 

Q. Just how did you proceed after you got across the little 
bridge? 

A. I walked up S and crossed. 

Q. You walked up S on the south side? 

A. Yes. 

> Q. About how far did you walk? 

A. Oh, possibly about fifty feet or so. 

Q. Down along this way (indicating)? 

A. Yes. 

Q. Then where did you go? 
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A. Into the parking lot, over that little rough place and 
into the parking lot. 

Q. You crossed the roadway then about fifty feet east of 
Wisconsin Avenue? '. 

A. Yes, that’s right. 

Q. Then you crossed the rough place? 

61 A. Yes. 

Q. It was your intention to go across the parking lot? 

A. Yes. 

Q. Where w r as it you fell? 

A. I was going to go over that cobblestone and I slipped 
and fell backwards. 

Q. The cobblestone, you mean this boundary around this 
parking lot? 

A. No, that is cobblestone I call it. 

Q. Well, all right, I just wanted to know if we are talking 
about the same thing. 

A. Yes. 

Q. By the cobblestone you are referring to that structure 
around the parking lot? 

A. Yes, that’s it. 

Q. Had you actually reached that cobblestone? 

A. No, I was going to step over it and the ground was wet 
and I fell, fell on my side, and broke my arm, and my head 
hit that cobblestone on this side (indicating). 

Mr. Gray. I have no further questions. 

Cross-Examination 

By Mr. Kelly. 

Q. Your house was on the west side? 

A. On the west side of Wisconsin Avenue. 

Q. Of Wisconsin Avenue, and how far south from the point 
where you crossed Wisconsin Avenue from the west side to 
east side on the little bridge, made there by the Capitol Tran¬ 
sit Company? 
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Q. Well, it was not more than —oh, possible twenty five 
feet or so. 

62 Q. Just about the distance from where you are sitting 
to this railing here (indicating), would you say? 

A. Yes. 

Q. Then you came out of your house? 

A. Yes. 

Q. And you walked north on the sidewalk? 

A. I came out of the house, walked south a little ways, 
crossed the little bridge. 

• Q. Now wait, didn’t you walk north first to get to the little 
bridge? 

A. No. 

Q. Is your house south of the little bridge? 

A. The house is on the west, I came out of the house, 
walked south, across Wisconsin Avenue, over on. to S Street, 
bn the other side. • ■ . 

Q. Yes, is your house— 

A. Right opposite S. It does not cut through. 

Q. Is it north, is it north of this little bridge? 

A. Yes. 

Q. Your house is north of the bridge? 

A. Yes. 

- Q. Then when you came out of your house you walked 
south? 

A. Yes. 

Q. On the west sidewalk of Wisconsin Avenue? 

A. Yes. 

Q. Then you crossed over this little bridge? 

A. Yes. 

Q. Now when you got to this point here (indicating), where 
this track had been moved over on that day, that was in here 
and the bridge started up in here and went on to the 

63 sidewalk again, is that right? 

A. No. 

Q. It had not been paved in between? 

A. No, it hadn’t. 





MARY MCLAUGHLIN V. DISTRICT OF COLUMBIA 


Q. In between the northbound car tracks? 

A. No, had to step down and step up. 

Q. When you left Wisconsin Avenue you stepped down, 
over here on this block? 

A. Yes. 

Q. Then you walked on across the southbound car tracks, 
then there was a dug up space where the northbound street 
car track had been, dug up, and moved over, and that little 
bridge went right across that space, didn’t it? 

A. No. 

Q. The bridge doesn’t cross that space? 

A. No. 

Q. How did you get over that space? 

A. You' see, those car tracks, the little bridge just covered 
the tracks and then the space below, you could walk on it. 

Q. Yes, now I am saying in between the rails? 

A. Yes. 

Q. Of the northbound car track? 

A. Yes. 

Q. That was concreted in there and you could walk over 
that when you got over on the other side of that track near 
that curb? 

A. It was not concrete, it w*as just dug up, and ready for 
stone construction work, you stepped down after you 
64 got over this little bridge, you walked across, and you 
stepped on the sidewalk. 

Q. Yes, then you came on across this bridge? 

A. Yes. 

Q. And you got on the east side of Wisconsin Avenue? 

A. Yes. , . 

Q. You came up here (indicating)? 

A. Yes. 

Q. And you walked in an easterly direction? 

A. Yes. 

Q. For about fifty feet? 

A. Yes. 

Q. On the sidewalk, on the south side of S Street? 
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A. Yes. 

Q. Yoii walked in an easterly direction about fifty feet, then 
you went at a right angle, made a lefthand turn to go north? 

A. That’s right. 

Q. Right across S Street? 

A. Yes. 

Q. And you got across, over to this side, where there is no 
paving at all, is that right? 

A. No. 

Q. No sidewalk? 

A. No. 

Q. No sidewalk? 

A. No. 

Q. And it is all rough? 

A. Yes. 

65 Q. And unkempt-like? . 

A. Yes. 

Q. And you proceeded to walk across there and as you 
got to this cobblestone you spoke of, is a concrete formation 
about eight or ten inches high from the ground, is that right? 

A. It is just where the cars have stopped and they parked 
their cars near the curb. 

Q. It is concrete about eight inches wide, about eight inches 
high? 

A. Well, it might be. 

Q. I am just asking you, asking you to describe it the best 
you could; and as you-went over the top of that piece of con¬ 
crete, just before you stepped your foot slipped? 

A. Yes. 

Q. And caused you to fall, and fall on that piece of concrete? 

A. Yes. 

Q. You hit your head? 

A. No, not on the concrete, right on the ground, in' the dirt. 
I was on this side, and I was this way, my head kinder struck 
that concrete. 

Q. Your head fell on that concrete? 

A. Yes. 
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Q. That is what I was getting at? 

A. That’s all right. 

Q. Now then, from that point east on S Street, how far 
was that point from the entrance into the Safeway? 

A. It might be almost a block. It might be, on S Street. 

Q. I am wondering if you understand my question? 
66 . A. Yes, I understand. 

Q. You know there is an entrance where you go into 
the Safeway parking lot? 

A. Yes, that is way up at the end, possibly it is not a 
block, it is pretty near, on S, w T here they drive in and then 
go into the parking lot. 

Q. Well, now*, would you say that entrance was as far from 
where you were, as you were from where the— 

A. Much further, three times as far. 

Q. That is, as you were fifty feet east of S Street? 

A. Yes. 

Q. Where you fell? 

A. Yes. 

Q. Then the entrance into that parking lot was 150 feet? 

A. No, it was quite a ways up. 

Q. Was it two hundred feet then? 

A. Well I wouldn’t say just how far. 

The Court. She says it might be a block. 

The ^Witness. It might be. 

By Mr. Kelly. 

Q. Yes, now then you say that the sidewalk on Wisconsin 
Avenue, the east sidewalk on Wisconsin Avenue, had you 
gotten over that curbing and gotten into this Safeway lot, you 
intended to come on out here to that entrance (indicating)? 

A. No, that was all built up, no entrance there, at that time, 
it was all piled up. 

The Court. Was not any entrance there? 

The witness. No, not at that time. 
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67 By Mr. Kelly. 

Q. Now then, where did you go after you had got 
over that; where would you walk on to? 

A. I was going into the parking lot. 

Q. After you got into the parking lot where were you going 
to? 

A. In the same way, right around the side, and I just 
turned the corner— 

Q. Which way— . 

Mr. McGann. Let her finish. 

A. What is it you want to know? 

By Mr. Kelly. 

Q. I want to know— 

The Court. After you got in the parking lot which way 
did you intend to go to get into the store? 

A. Itight across, right across the parking lot. 

The Court. Is there a sidewalk right along side there? 

The Witness. There may be a little space about two feet 
wide, there may be on that parking lot, I am not quite sure, 
but I think there is a little place, something like this here, 
(indicating) where you could walk single file. 

By Mr. Kelly. 

/ 

Q. When you got into this parking lot, were you going to go 
on Wisconsin Avenue before you got to the entrance? 

A. No, I went right straight across and went down the 
side of the store. 

Q. You were going to go right straight across here to the 
store, and you were going to walk straight down the store and 
then get over that curb again? 

68 A. No, no. " 

The Court. There is, there is a sidewalk along side 
the store? 
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The Witness. Out of the parking lot, out of the parking 
lot, turn that little corner of the store and go into the store 
door. You come back the same way. 

By Mr. Kelly. 

Q. Yes, but what I am getting at is, there is evidence there 
was a door there? 

A. Yes. 

The Court. She says it was locked up. 

The Witness. That was locked up. 

By Mr. Kelly. 

Q. If that was locked up I want to know where she was 
going to come on the east sidewalk? 

The Court. The Court thinks she has explained it, but you 
may ask her again if you wish. 

Mr. Kelly. Perhaps I did not understand— 

The Court. You go up to the sidewalk and walk right 
around; 

By Mr. Kelly. 

Q. You walk on the pavement on Wisconsin Avenue? 

A. Not on Wisconsin. 

The Court. Along side the store. 

The Witness. Along side the store. 

The Court. If you look at the picture you will see it. 

By Mr. Kelly.' 

Q. The opening to this store is on Wisconsin Avenue? 

A. Yes. 

Mr. Kelly. She has got to get on the east sidewalk of 
Wisconsin Avenue sometime before she can go into the 
store. 

The Court. She says it was right at the comer of the 
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A. Many times. 

Q. When you would get across on this side you were on 
the Safeway store property and you didn’t have to get off that 
property in order to go into the store, did you? 

A. No. 

The Court. She was on the parking‘lot; she could not tell 
whose parking lot it w’as, who owns it, but you may inquire. 

Mr. Kelly. All I am trying to get at— 

The Court. Is the parking lot of the store. The witness 
does not know who owns it. 

By Mr. Kelly. 

Q. Now* then, you say that the east sidewalk of Wisconsin 
Avenue had dirt on it? 

A. It was not passable. 

Q. It was not passable? 

A. No. 

Q. And had dirt oiled on it? 

A. Yes. 

Q. From what date? 

A. Well, I wrouldn’t just say the date, maybe six weeks or a 
few’ months. 

Q. This accident happened on the 27th day of June? 

A. Yes. 

Q. During that time do you know who had been doing work 
in that street? 

71 A. No, so many people, I really wouldn’t know who 
was doing it. 

Q. You knew the gas company had done work there? 

A. Yes, I saw them there. 

Q. You knew the telephone company had done work there? 

A. Yes. 

Q. What you mean to say is that if this dirt were piled up 
there, that place was obstructed from some day prior to the 
27th day of June? 

A. Possibly six weeks or two months. 
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Q. Yes. 

A. I know I always had to,go through that pile in order 
to get to the store. 

Q. That same dirt remained there for six weeks or two 
months? 

A. I don’t know just how long it was there, it was a long 
time, there was no way of getting to the store except through 
that parking lot. 

Q. Was that the same dirt? 

A. I couldn’t say. 

Q. You don’t know; you don’t know who put the dirt there 
at all? 

A. They were working on the tracks; naturally I think they 
did. 

Q. I do not want what you think; do you know; do you say 
now the Capitol Transit Company took the dirt away from 
the tracks and put it over on this sidewalk? 

A. I couldn’t say that, I know this sidewalk was impassable 
and I had to go through the parking lot and it was there quite 
awhile, there was no way to get into the store, 
72 north or south on that sidewalk. 

Mr. Kelly. Yes ma’am. That is all. 

Redirect Examination 
By Mr. McGann. 

Q. I have a couple of questions I would like to ask, your 
Honor. Mrs. McLaughlin, did the Safeway store have an 
entrance to the store from the parking lot? 

A. No. 

Q. Where was the entrance to the store? 

A. On Wisconsin Avenue.' 

Q. In order to get into the store then, after crossing the 
parking lot, it was necessary for you to come out on Wisconsin 
Avenue, around the corner of the building, to get to the store, 
was it not? . . 
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A. Yes. 

Q. When you say the east side of Wisconsin Avenue was 
impassable— 

A. Yes. 

Q. You are referring, are you not, to that part of the street 
cr. Wisconsin Avenue between the . Safeway Store and the 
north side of S Street? 

A. Yes. 

Q. There was, in fact, an open space where pedestrians 
could walk on the east sidewalk of Wisconsin Avenue from 
the parking lot up to the entrance to the Safeway store, was 
there not? 

A. Yes. 

Q. So that it was possible then, for you to come out of 
the parking lot to the sidewalk north on the sidewalk to the 
door of the store? 

73 ’ A. Yes, sir. 


Recross Examination 


By Mr. Gray. 


Q. What was the condition of that sidewalk after you left 
the parking space and got to the front of the store, what was 
the condition of the sidewalk then? 

A. It was almost up to the'front of the door; you could 
just get in the door. 

Q. Was it wide enough for two people to pass there? 

A. I don’t know, it was very small I know, very small space. 

Q. Very small space, that is in front of the store?' 

A. Yes. 

Q. And there is only one entrance to the store? 

A. That’s all that I know of. 

Q. No entrance at the side? 

A. No. 

Q. WTiere is the entrance? 

A. At the front of the store on Wisconsin Avenue. 
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Q. Do you know what part of the street you were walking 
on when the dirt was thrown on the sidewalk? 

A. The street was covered with men, I couldn’t say who 
they were, they were working. 

Q. Can you state whether or not they were working on the 
tracks? 

A. Yes. 

Q. They were working on the tracks? 

A. They were working on the tracks. 

Q. Do you know where they put the dirt when they were 
working on the tracks? 

74 A. Naturally they put it over on the side. 

Mr. Kelly. I object to the inference. The question 
is if she knows where they put that dirt. 

A. On the street j on the street. 

By Mr. Gray. 

Q. Did they put it on the pavement, or on the sidewalk? 

A. I didn’t see them putting it there, but it was there. 

Mr. Kelly. Are you through? 

Mr. Gray. Yes. 

Recross Examination 

By Mr. Kelly. 

Q. I understood you awhile ago to say that you saw the 
people working oh the track? 

A. Yes. 

Q. And you saw that this pavement had dirt on it? 

A. Yes. 

Q. But that you didn’t knpw who put that dirt on there? 

A. Yes. 

Q. Is that right? 

A. I think the car company was working on the tracks-and 
it would be very logical to me to put the dirt there. 

Q. Yes, but other than that logic, as to who put the dirt 
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A. I wasn’t looking at them doing it and I couldn’t posi¬ 
tively say. 

Q. So again I say, you know they were working on the 
track? 

A. Yes. 

Q. Were they working on the track at the time you 
fell? 

75 A. Yes. 

Q. I mean at that place? 

A. It was Saturday afternoon, and the men had gone. 

Q.'Was anybody from the street car company working 
on the tracks on the day you fell? 

A. Not Saturday afternoon, at that time it was afternoon 
and the men had gone. 

Q. Did you see them working there Saturday morning? 

A. Yes; I don’t know whether I did or not, I couldn’t say. 

Q. That is what I want you to be sure of? 

A. I can’t say that I do. 

Q. But you know when ygu fell there wasn’t anybody 
working on the tracks? 

A. No. 

Q. Don’t you? 

A. No. 

Q. You know that pile of dirt was still on this sidewalk? 

A. Yes. 

Q. Who put it there, you don’t know? 

A. No. 

Mr. Kelly. Thank you ma’am. 

The Witness. How could I? I was not standing there watch¬ 
ing them. 


Recross Examination 

By Mr. Gray. 

Q. Do you know where it came from? 

A. In the street, between the car tracks. 
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The Court. Recess until 1:45. 

(Thereupon at 12:30 o'clock p. m. a recess 

76 was taken until 1:45 p. m. of the same day.) 

77 After Recess 

(The Court resumed at 1:45 o'clock p. m., at the 
expiration of the recess.) 

Thereupon 


EMMA SHETLEY 

was called as a witness and, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. McGann: 

Q. What is your full name? 

A. Emma Shetley. 

Q. Where do you reside now? 

A. I reside how in Brookeville, Maryland. 

Q. Now, directing your attention to the latter part of June 
1942, the date of this accident, where were you residing then? 
A. 1736 Wisconsin Avenue. 

Q. Was the plaintiff, Mary McLaughlin, living with you 
then? 

A. Yes, sir. 

Q. Did you have an opportunity to observe the conditions 
in front of the Safeway store? 

A. Yes, sir. 

Q. Will you describe in your own words the condition to 
the jury—the condition of the street, of Wisconsin Avenue? 

A. Well, they had tom up the tracks on the roadbed there, 
and had all the dirt over on that lot on the east side of S 



50 


MARY MCLAUGHLIN V. DISTRICT OF COLUMBIA 


Street, and the debris, and all, over there, and it was a bad 
situation over there. 

7S Mr. Gray. Please speak a little louder. 

The Witness. They had dug up the concrete on the 
tracks, and it was on the north side of S Street, where S Street 
would be. S Street is not cut through on that side. 

By Mr. McGann: 

Q. Where was it with reference to the east side of Wiscon¬ 
sin Avenue? 

Mr. Kelly. Your Honor, I object to any condition on the 
east side of Wisconsin Avenue, so far as the railway company 
is concerned. As I understand it, the plaintiff was injured on 
the north side of S Street, and was not injured on S Street, 
and any condition that was responsible on the north side of 
S Street would be a matter that we would not be concerned 
with. 

The Court. Objection overruled. 

By Mr. McGann: 

Q. WTiat was the condition of the sidewalk on the east side 
of Wisconsin Avenue? • 

A. It was all torn up—there was no sidewalk; the place was 
all cluttered up with things, you know. 

By the‘Court: 

Q. Was what? • 

A. All cluttered up with concrete and things they had dug 
up. I don’t know. With all the things on that side, you 
couldn’t walk through. 

By Mr. McGann: 

Q. How did you get to the store? 

A. There was a little bridge across from my residence. For 
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a long time tl^ey didn’t have that. And then to get to the 
store you had to go through the lot—what would be 

79 the north side of S Street, through the parking lot, to 
get to the store. 

Q. Was there any temporary walk provided? 

A. No; no walk at all. • 

Q. Could you get to the store from the north? 

A. No; you couldn’t get in from the north; you had to go 
in from the south side of S Street. You couldn’t get in from 
the north side of the grocery store. 

Q. I hand you this photograph, which is Plaintiff’s Exhibit 
2, and ask you if that is a good picture of the conditions at the 
time of the accident. 

A. Well, as I remember, there was more than this on the 
.street there at the time.. Where the automobiles are, I don’t 
remember that you could put that many automobiles. Cer¬ 
tainly all the way up here (indicating), it was all tom up. 
The Court. The jury can’t see what you are explaining. 
The Witness. No, I know. There was more than that. 
The Court. The jury still can’t see. 

By Mr. McGann: 

Q. Now, step down, and describe it to the jury. 

(The witness stood before the jury with the photo¬ 
graphs, and testified as follows:) 

The Witness. This is the street, you see right in here and, 
as I say, I never—I went over there frequently, myself, and I 
never remember that there was any clear space like this to 
walk on. There was more than this there when this accident 
happened. That part wasn’t—it wasn’t all clear, as it is in 
this picture. I think this picture was taken after this accident. 

By Mr. McGann: 

Q. It was. Now, what was the condition immed- 

80 iately in front of the store? 
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A. You couldn’t get in there except single file. There 
wasn’t this much space at all. Because I went over in there 
frequently, myself. You couldn’t walk there. You had to 
walk single file into the store. 

Mr. Kelly. The juror wants to see this picture. 

(The witness resumed the stand.) 

By Mr. McGann: 

Q. Did you go to the store? 

A. Yes, sir. 

Q. Did you have to go often? 

A. Yes; always. In fact, I didn’t want her to go that day. 
I said, “Miss Mollie, I don’t like you to go over there; it is 
so bad.” 

She said, “Well, I will watch good.” 

And then I saw this gentleman bringing her back. And 
she was pale, and all, and I saw he had her by the arm, and 
he brought her in, and she said she had fallen . And I said, 
“Miss Mollie,”—her wrist was this way (illustrating). I 
telephoned to a doctor in the neighborhood, Dr. Donovan, in 
the neighborhood, and he was out. And I telephoned to 
another doctor, and I couldn’t get him. And then I tele¬ 
phoned to Dr. Quayle, and he said if I brought her over 
right away he would fix her up. I tried to get a taxicab, and 
I couldn’t get one, and then I asked this gentleman that was 
there if he would be kind enough to take her over. He said 
he couldn’t, because he had some men over there working, and 
that he couldn’t leave. 

Q. What was his name? 

A. I think his name is Edelin. I said I would con- 
81 sider it a great favor if he would. She was panicky. 

He said that he couldn’t, and he said he just couldn’t 
do it, that he had the men there. Finally he did take her. He 
said, finally, he would. And when I asked his name, he said 
it was Edelin. I understood him to say that he worked for 
the Capital Transit Company. 
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Q. Now, was the store open during all this construction? 

A. Yes; it was open, but was very difficult to get in there. 

Q. How many entrances does the store have? 

A. Well, it has the one center entrance, and you could get in 
from the north, ordinarily, but it was closed off. 

Q. That is the front entrance? 

A. Yes, sir. 

Q. Now, was there any other store in the neighborhood—a 
grocery store? 

A. No grocery store nearer than Q Street, and Q to R is a 
long way. 

Q. What is that store that occupies the southeast corner of 
Wisconsin Avenue and S? 

A. That is an antique store. 

Q. How.long was this condition existing there then? 

A. Quite a long while. I had trouble getting groceries. 
It was so dirty, I stayed in the back of the house most of the 
time. 

Q. Was there any temporary walk provided? 

A. No. 

Mr. McGann. That is all. . 

82 Cross-Examination 

By Mr. Gray: 

Q. Mrs. Shetley, I understood you to say there was an en¬ 
trance to the Safeway on Wisconsin Avenue; is that correct? 

A. Yes, sir. 

Q. Now, how would you go from your house to the Safeway 
during this period? 

A. I crossed right over and went between S Street. That 
was about—about a week before this happened, they had put 
a little bridge right in front of my house. 

Q. Do you recognize this map? 

A. I am trying to get it straight. 

Q. This is supposed to be Wisconsin Avenue, going north. 
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A. Yes 

Q. And this is east? 

A. Yes. 

Q. And your house would be across from S Street? 

A. No; my house is up here (indicating). My house would 
be over here. My house would be right over here. 

Q. Would you put a mark there? 

A. Right here. 

The Court. That is on the street, madam. 

The Witness. What I mean by that, my house sets back— 
a little house back of Wisconsin Avenue. 

The Court. Don’t put the mark in the street. That would 
be confusing to the jury. 

The Witness. Is this the curb (indicating)? 

By Mr. Gray: 

Q. This is the curb. 

S3 A. My house looks right straight through S Street. 

Q. In order to go from your house to the Safeway, 
you would come out of the front door of your house, walk 
south on the west side of Wisconsin Avenue to this little 
bridge, and then cross— 

A. No; the bridge wasn’t up there; the bridge was right 
in front of my house. 

Q. Here? 

A. Yes; right there. 

Q. W’as it right across there on June 27th? 

A. Yes, sir. 

Q. At what time was this little bridge pyt there? 

A. I think about a week before this accident. I remember, 
because I was so delighted I didn’t have to go up to R Street 
to get across. We used for a while to go up there, we didn’t 
then, because I looked across and saw her coming on that little 
bridge. 

Q. Was there any bridge between the point on R Street and 
the point where this bridge at S Street is placed? I mean, did 
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The Court. What would be the difficulty about that? 

85 Mr. Gray. I misunderstood your Honor’s question. 
This (indicating) is supposed to be the coping. This 

line is north of S Street. This dotted line is what would be 
the curb, if there was a curb. 

The Court. WTiat is in between? Between that dotted 
line— 

Mr. Gray. Dirt. 

The Court. What is supposed to be the end? 

Mr. Gray. If it is ever improved, it will be the sidewalk. 
I don’t wish to testify, but the Highway Act provides that 
there shall be a 90-foot street, consisting of a 30-foot roadway, 
6-foot tree space on either side, and 18 feet of parking. I am 
not informed whether this conforms with that. 

The Court. I understand. 

Mr. Gray. But the public street extends from the building 
line on one side to the building line on the other. 

The Court. Proceed. 

By Mr. Gray: 

Q. Mrs. Shetley, having reached the south side of the Safe¬ 
way door— 

A. Yes. 

Q. (Continuing)—how would you then proceed to get into 
the store? 

A. There is a small space you walk in, just a small space 
to get into the store. 

Q. On the east side of Wisconsin Avenue? 

A. Yes; it was about on the sidewalk—in fact, most of the 
sidewalk was cut off; just a little space. The next day I went 
over to the store and I said, “Wasn’t it a shame about Miss 
Mollie,” and the man said— 

86 Mr. Gray. I object. 

The Court. The objection is sustained. 

The Witness. I didn’t know whether the man— 

Mr. Gray. One moment. If you will just answer my 
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questions I will appreciate it. 

By Mr. Gray: 

Q. There was sufficient space on the east side of Wisconsin 
Avenue for you or anybody else to walk from this parking lot 
around to the door of the Safeway, was there not? 

A. There was a small space left in the paving, you know. 

Mr. Gray. That is all. 

v Cross-Examination 

By Mr. Kelly: 

/ 

Q. Mrs. Shetley, I want to show you Capital Transit Com¬ 
pany Exhibit No. 2, $nd ask you if you can see what that is 
a picture of. Tell us what that is a picture of. The Safeway 
has a parking lot, hasn’t it? 

A. That is the back part of S Street, isn’t it? 

Q. Yes. 

A. Up to what you call Thirty-second Street, comes up in 
there. 

Q. This is S Street, isn’t it? 

A. Yes, sir. 

Q. And looking south—standing in the parking lot, you 
are looking south across S Street; isn’t that right? 

A. I don’t seem to recognize it. Is this the back of the 
antique shop? 

Q. Yes; that is right. 

A. Yes. 

87 Q. Now, this picture shows an entrance into that 
parking lot. Is there an entrance there? 

A. There is, but I never saw—there was a place, but there 
wasn’t then. 

Q. There was no entrance to the parking lot then? 

A. This direction back there (indicating). 

Q. That is on S Street? 
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A. Yes; it was back there. 

Q. For instance, this is S Street( indicating)? 

A. Yes, sir. 

Q. You could drive in from S Street right in through this 
entrance into the parking lot, could you not? 

A. I guess you could, but you still would have to come 
back on that lot. 

Q. I understand. 

A. I don’t think there is any way of walking in, but if you 
did you are still on that bad lot. 

Q. What was the character of the driveway they had into 
that lot? Was it paved? 

A. I think it was. I am not sure, because I didn’t go away 
back there. You mean over on this (indicating)— 

Q. Yes. Then it was a paved entrance into the parking lot, 
and the parking lot was paved? 

A. It would have been. But the parking lot was not cleared; 
there was stuff all over the lot. 

Q. You mean in the lot? 

A. Not the rest of the lot, but towards this end there was. 

Q. You mean there was concrete and earth thrown into 
the— 

88 A. Let me show you (approaching the blackboard). 
As I remember, here is S Street (indicating). 

Q. Yes. 

A. Here is the entrance to it. 

By the Court: 

\ 

Q. That is the back entrance? 

A. That is the back entrance. You could come in either 
way. I never went back there. This was all full of stuff. 

By Mr. Kelly: 

Q. That was all full of stuff? 

A. Yes. I mean up the lot—right up by the store there 
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might not have been, but all along here (indicating). 

Q. When you look at that picture, does that show a space 
clear down for parking cars? 

A. This doesn’t look to me like that place at all. 

The Court. When was that taken? 

Mr. Kelly. On the 10th of July. 

The Witness. This young man had cleaned up. Even this 
picture doesn’t show the lot. 

The Court. That was nearly a month after. 

By Mr. Kelly: 

Q. There never was any stuff in the parking lot?* . 

The Court. You are not a witness. You should not make 
that statement. You can be permitted to testify, if you wish, 
under oath. 

Mr. Kelly. I am asking her whether there was any earth 
of this torn up from the pavement or the street or sidewalk— 
The Witness. The whole place there was covered. 

89 By Mr. Kelly: 

Q. Was that put into the parking lot? 

A. It was all around the parking lot. I don’t mean the 
parking lot, but the pavement. I don’t even remember there 
was any cars got up there. I am not; sure, but I don’t think 
there was any way to get the cars up there, because everybody 
had to walk through this stuff to get in there. I know I had 
to climb in through that myself. I had to, and that is why I 
hesitated to let her go. 

Q. None of the statements you are making is responsive 
to my question. 

A. That picture isn’t like the place I remember, at all. That 
might look like it is now, but— 

Q. I still haven’t asked you anything about that picture 
yet. 

The Court. You held the picture up and showed it to her. 


60 


MARY MCLAUGHLIN V. DISTRICT OF COLUMBIA 


Mr. Kelly. That has all been done sometime ago. I have 
not said anything about that picture for quite some time. And 
I haven’t had a chance to complete my question for quite 
some time. 

The Court. Proceed, sir. 

By Mr. Kelly: 

Q. I am trying to ask you, madam, whether any of the 
stuff that was excavated from that street was ever dumped 
on this parking space. 

A. Parked in the parking space, and also on the pavement. 

Q. It was dumped in the parking place? 

The Court. She said it was in there. She didn’t say it was 
dumped in there. 

90 By Mr. Kelly: 

Q. If it was in there, will you please come down to the 
blackboard and show the jury where this was dumped in there? 

The Court. The witness has not used the word “dumped.” 
You used that. She said it was in there. 

The Witness. And I also know this picture doesn’t repre¬ 
sent the place as it was at that time. 

By Mr. Kelly: 

Q. Then don’t bother with this. 

A. You can see the condition, and the difference between 
that picture and this picture. 

Q. Will you come here and take a look at this plat? 

A. This makes a lot of difference. This picture doesn’t rep¬ 
resent the place as I remember it. 

Q. This plat is supposed to represent—this is supposed to be 
the concrete coping at the south end of the parking lot of S 
Street. 

A. Yes. 

Q. Now, will you stand aside a little so that the jury and 
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everybody can see that. . 

Now, then, that parking lot runs from the northeast corner 
of S Street and Wisconsin Avenue along northerly Wisconsin 
Avenue all the way up to the Safeway store, does it not? 

A. Yes, sir. 

Q. And then it runs from the south end of the Safeway 
store back to a point about 150 feet west; is that right—1 
mean east—150 feet east, wouldn’t it be? 

A. Yes, sir. 

Q. And then it comes from that point down here to 
91 this point, where it meets, doesn’t it? 

A. I am not sure whether it is 150 feet. 

Q. I understand that. 

A. But it runs back there quite a ways. The parking lot 
doesn’t run that far. It is a small lot. It runs about here. 

Q. If the parking lot runs to there, show the jury on that 
parking lot, was there any debris. 

A. About in here (indicating), about up here. 

Q. Now, that was piled up there on the day of this ac¬ 
cident? 

A. I saw it was there; I don’t say it was there on the day 
of this accident. It was there. 

Q. It was there on the day of this accident; is that right? 

A. Yes. 

Q. I am trying to get it— 

By the Court: 

Q. Do you remember whether on that day the upper en¬ 
trance on Wisconsin Avenue was filled up, or whether it was 
clear? 

A. The entrance to the lot? 

Q. The entrance to the parking lot, the one on Wisconsin 
Avenue. 

By Mr. Kelly: 

Q. Right here (indicating). 
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A.. Was that entrance to Wisconsin Avenue there? 

Q. Yes, ma’am. 

A. How could it have been, because that was all torn up 
there, that couldn’t have been an entrance there. 

92 By the Court: 

Q. You don’t mean it was an entrance that day— 

A. Yes; there was an entrance there. 

Q. W’as it filled up at that time—on that particular day?" 

A. Yes; all in there, and to get by there you had to pick 
your way. 

By Mr. Kelly: 

Q. Will you come down and take this ruler and show us 
which way you would come? You are coming from your, 
house. 

A. Yes, coming over here. This is S Street— 

Q. Yes, ma’am. 

A. And then I cross in here, and then come across and get 
up in through this lot, anywhere you could get where there 
wasn’t anything, and go into the store. 

Q. That is the way you would go? 

A. Yes; because even if you went down here on S Street, 
to get in here, you would have to come in here; it wouldn’t be 
any advantage, because you still had to come in here. It 
wouldn’t save anything, because you had to come through here 
anyway. 

Q. Now, then, wouldn’t you have to walk east on the south 
sidewalk of S Street some distance? 

A. Well, you wouldn’t have to, no. It wouldn’t make any 
difference. You could come across right—if you get across, 
you might still start— 

Q. If you came across Wisconsin Avenue, would you land on 
the sidewalk on the south side of S Street? 

A. No; I don’t land on the south side. You landed in the 
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middle. 

93 Q. 'In the middle of the street? 

A. Yes. 

Q. You wouldn’t land on the sidewalk? 

The Court: The jury can’t see. 

By Mr. Kelly: 

Q. When you got off this bridge, you wouldn’t be on the 
sidewalk but in the middle of S Street? 

A. Practically in the middle, as I remember it. * I know 
it was opposite my house, and the street runs into my house. 
I haven’t lived there for a year and' a half now—it. was a year 
last June since I moved from there. 

Q. Do you know who put that dirt and stuff there that you 
saw on the east side of Wisconsin Avenue? 

A. I couldn’t say who put it there. The other people had 
been along there, and I got disgusted, first the electric light, 
and the gas, and then they closed it up. And I said, “Why 
couldn’t they do it all at once?” And after that these people 
came along there and dug the street up—the streetcar com¬ 
pany. I don’t know whether they put it there. But I know 
it was on the pavement after the other people dug-up. 

Q. How long had that pile of dirt been there? 

A. A long while, because we constantly had trouble, when 
friends came to my house, they said, “I don’t like to go across 
that place.” 

Q. Tell us what you consider a long while. 

A. A month, or six weeks. 

Q.‘ So that dirt had been on the sidewalk a month? 

The Court. She said a month or six weeks. 

The Witness. Not on the sidewalk. It was all 

94 around that place. 

By Mr. Kelly: 

Q. It was on the sidewalk? 
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A. Yes, sir. 

Q. Had been dug up and remained for a month— 

The Court. A month or six weeks, she said. 

The Witness. I know what trouble I had from my house 
this month or so. to get across there. I don’t know who put 
it there. People, I don’t like to say—I don’t know whether 
they dug it or not. I just know it was dug up, and all. 

The Court. Anything further, gentlemen? 

Mr. McGann. I want to clear one thing up. 

Redirect Examination 
By Mr-. McGann: 

Q. I want to show you Plantiff’s Exhibit No. 1, and Mr. 
Kelly asked you if you went across that bridge, where you 
landed on the other side. Now*, can you tell? 

A. Well, I say that that bridge is down, probably, is a little 
bit below the entrance of that street—corresponding with 
this picture, as I see it now. I thought it was right in front 
of my house, so much so that I looked out and looked across 
that bridge. I thought it was in front of my house. 

Q. You" pointed out to Mr. Kelly how you went. You said 
you came across here, and then over to the front to get to 
that store? 

A. Yes. 

Q. Now% isn’t that the only way you could get there? 

A. Yes, sir. 

y5 Q. Was there any- other way you could— 

A. Normally you could get in from the other side, but 
not then. For some time you couldn’t do that. 

Q. Did you notice the work on the streetcar tracks before 
this accident? 

A. Yes. 

Q. What was the nature of that work? 

A. Digging up the concrete. 

Mr. McGann. That is all. 
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Mr. Kelly. May I ask one more question? 

Further Cross-Examination 
By Mr. Kelly: 

Q. After having looked at that photograph, and it shows 
that bridge across the track—Plaintiff’s Exhibit No. 1, shows 
that little bridge across that track end right on the south side¬ 
walk of S Street; is that right? Is that the way it was at the 
time this accident happened? 

A. To tell you the truth, I don’t think it was. At the time 
the accident happened, it seemed to me, that part of the pave¬ 
ment was not as clear. This pavement looks to me like it 
was straightened out. When you go across, you get into 
trouble right away. 

Q. Is that bridge, or is it not— 

A. As I looked out of my south window, it seemed to me it 
was in front of my house. 

Q. I just want to be sure that that picture looks like the 
situation was on the day of this accident. Is that right? 

A. Yes. No, I don’t say it was as bad as it was. 

95 Q. Even though you say you came across and landed 
in the center of S Street. Now, in looking at that 
picture, you are sure that you landed on the south side, are 
you, or not? 

A. I don’t know. I never walked on that, as I walked over 
—as I remember it—I say, it has been a year and a half since 
I lived there in that house. I don’t remember walking on the 
pavement. As a matter of fact, I didn’t have to walk on the 
S Street side. I don’t remember walking on this sidewalk. I 
remember walking over into the middle of the road on S 
Street. 

Q. Instead of going on the sidewalk, you went into the 
middle of the street? 

A. Yes; because the sidewalk was on the south side, and I 
wanted to get on the north side. 
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Mr. Kelly. That is all. 

(The witness left the stand.) 

Mr. McGann. I see my doctor is here now, and I would like 
to call him. 

The Court. All right. 

Thereupon 


DR. EDGAR E. QUAYLE 

was called as a witness and, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. McGann: 

Q. State your full name. 

A. Edgar E. Quayle. 

Q. What is your profession, Doctor? 

A. Physician. 

Q. Where is your residence? 

97 A. 1822 Biltmore Street, Northwest. 

Q. Are you a duly licensed physician to. practice 
medicine in the District of Columbia? 

A. I am. . 

♦ ♦**♦**♦ 

Q. Do you know Mary McLaughlin, the plaintiff in this 
case? 

A. I do. 

Q. Did you have occasion to attend her professionally? 

A. I did. 

98 Q. WTien did you first see her professionally, Doctor? 
A. June 27, 1942. 

Q. Do you recall where you saw her? 

A. In my office. 

Q. Did you make an examination of Mary McLaughlin at 
that time? 
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A. I did. 

Q. Doctor, will you describe in detail what that examina¬ 
tion disclosed? . 

A. Examination disclosed Colles’ fracture of the right arm. 
Q. Tell us what a Colles’ fracture is, Doctor. 

A. A Colles’ fracture is a fracture of the lower end of the 
large bone of the forearm. 

Q. In everyday language, a broken arm? 

A. Yes. 

Q. What treatment did you prescribe? 

A. The fracture was reduced and X-rayed and placed in a 
cast. 

******** 

100 Cross-Examination 

By Mr. Gray: 

• 

Q. Was there a good union of this fracture, Doctor? 

A. Yes, sir. 

Q. Have you examined Mrs. McLaughlin after the case was 
removed? 

A. I have. 

Q. Has she recovered from this fracture? 

A. Yes, sir. 

Mr. Gray. That is all. 

Cross-Examination 


By Mr. Kelly: 

Q. How old did you say she was? 

A. My record says 77. 

By the Court: 

Q. 77 at the time of the accident? 
A. Yes, sir. 
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By Mr. Kelly: 

Q. And that was in the right hand— 

A. Not hand, but forearm. 

Q. The wrist? 

A. No; the forearm. This is the wrist. The bone above 
the wTist. 

Mr. Kelly. That is all. 

(The witness left the stand.) 

Mr. McGann. Call Mrs. Smith. 

112 Mr. McGann. Plaintiff rests. 

*♦**♦*♦* 

132 PROCEEDINGS 

EVIDENCE ON BEHALF OF THE DEFENDANT, 
DISTRICT OF COLUMBIA 


Thereupon 

EMMETT J. MOTLEY 

was called as a witness for and on behalf of the Defendant, 
District of Columbia and, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Gray: 

Q- State your full name. 

A. Emmett J. Motley. 

Q. Where are you employed? 

A. By the District Government. 

Q. In what capacity? 

A, Engineering draftsman. 

Q. How long have you been employed as an engineering 
drafstman? 
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A. Twenty-one years. 

Q. At my request did you prepare a plat or map showing 
the intersection of Wisconsin Avenue and S Street, North¬ 
west, and also the underground construction in that area? 

A. I did prepare such a plat. 

Q. From w’hat source did you get the data which is shown 
on the map? 

A. From the records and from a personal survey made of 
the location. 

Q. Do you have that map with you? 

A. I do have the map. 

Mr. Gray. May we put that on the blackboard, your 
Honor? 

133 The Court. Yes. 

(Map was placed on the blackboard.) 

Mr. Gray. Will you step down here, Mr. Motley. 

(The witness stepped to the blackboard.) 

By Mr. Gray: 

Q. Now, Mr. Motley, will you take this yardstick and 
describe to the ladies and gentlemen of the jury the various 
details shown on this plat? Just tell them what they are. 

A. The map is drawn to scale and was drafted in the office of 
the Corporation Counsel by myself. It is a scale of 1 inch 
equals 5 feet. That is, one inch on this paper , equals five 
feet on the ground. These two lines indicate the line of S 
Street that runs in an east-and-west direction. North would 
be about like that, in this direction, at the top of the sheet, 
and here is the Sanitary store. Wisconsin Avenue is shown 
by this shaded line. This would be the west-most line of 
Wisconsin Avenue. 

Q. Is that the line of the curb? 

A. That is the curb line, the original curb, and this is the 
curb at the east-most line of Wisconsin Avenue at a time 
prior to the widening, as shown by this dotted line. 

Q. Is that the curb? 
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A. That is the curb. 

Q. The original curb? 

A. Yes. 

The Court. Where was the old sidewalk? 

The Witness. The old sidewalk, east of the east building 
line, was ten feet wide. There was a four-foot tree space 
which is shown here in green, and then in back of that 
134 another six feet of paved cement sidewalk. 

By Mr. Gray: 

Q. Now, what lay between the eastern edge of the original 
sidewalk and the building line? 

A. This portion here, wdiich we term the parking space, 
that is shown in green. Now, this is the coping area. 

Q. What coping are you talking about? 

A. The coping is shown in yellow and it comes around .the 
parking area as the east-most entrance to the parking area. 

Q. What are all these other marks on the map? 

A. I have shown on the map the various utilities that were 
put in there in advance of the paving, the reason being in 
order not to cut the new’ roadway—they called on the various 
companies to replace their utilities, if they were in such con¬ 
dition that they needed replacement or the orderly develop¬ 
ment of the city called for it. The red line here is the sewer 
line, which comes under the sidewalk. The sidewalk is six 
feet wide. It is laid off into three-foot squares and this came 
dowm one of these three-foot squares and took out that portion 
of the sidewalk. 

Q. How big w’as that sewer? 

A. That was a 21-inch sewrer, starting at the manhole here 
and running northward. 

Q. By that you mean— 

A. Twenty-one inches in diameter, 9*4 feet deep. 

Q. In order to lay such a 21-inch sewer, can you tell us 
whether the District records show the size of the excavation 
that was made to lay it? 
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The Court. All right. Proceed in your own way, Mr. 
Gray. 

By Mr. Gray: 

Q. Now, Mr. Motley, what is this dotted line on east side 
of Wisconsin Avenue? 

A. The dotted line shows the original curbing that was 
taken out in order to do this paving and the widening of the 
street. 

Q. What is the area indicated by the hatched red lines 
within the dotted lines you previously— 

A. These hatched red lines between the old curb and the 
new curb are the existing sidewalk prior to the construction of 
these various utilities and the paving of the area. 

Q. Does your map show the extent to which a new sidewalk 
was laid around into S Street from Wisconsin Avenue? 

A.. Mr. Gray, I don’t quite get that. 

Q. What is the limit of the new sidewalk on the north side 
of S Street and the east side of Wisconsin Avenue? 

A. The limit of the sidewalk on the S Street side is the 
beginning of the catch basin, and it is shown in hatched lines 
here. 

Q. Was any new sidewalk laid on the north side of S Street 
from the—What do you call this tangent point here, 
137 Mr. Motley? 

A. At the point that the curbing stops is the P. T. 
or point of tangency. 

Q. From that point which I think you have said is the 
end of the new catch basin was any sidewalk laid easterly on 
the north side of S Street? 

A. No, there was no sidewalk laid easterly in the area be¬ 
tween the back edge of the sidewalk and the coping. 

Q. Did you personally investigate this area, Mr. Motley? 

A. I did. 

Q. Did you also consult the records of the District relating 
to the sidewalk on Wisconsin Avenue and S Street? 
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line to the store, 10 feet of it being the District’s property 
and paved by the District in accordance with their pre-empted 
paving area, and the remainder was paved by some other 
agency, other than the District of Columbia. 

The Court. Can you tell the Court and jury whether or 
not the widening of the street necessitated the tearing up of 
the sidewalk from the entrance to the Safeway to the south 
side of S Street? 

The Witness. Only a certain portion of it, not the entire 
area. There was a distance of approximately 3 feet between 
the store and the excavations. 

The Court. The balance had to be torn up? 

139 The Witness. That is right. 

By Mr. Gray: 

Q. Also shown on your map is a line just south of the 
line for the southern wall of the Safeway store. WTiat is this 
area indicated in there, Mr. Motley? 

A. That is a cement sidewalk. It is raised approximately 
S inches above the paved parking area and it is on private 
property and presumably paved by agencies other than the 
District. 

Q. Did that cement sidewalk of the parking lot connect with 
this privately-paved area in front of the Safeway store? 

A Yes, there was a step down to the paved area in front 
of the store around the bay window and thence into the en¬ 
trance to the Sanitary. 

Mr. Gray. Have you any questions, Mr. Kelly? 

Mr. Kelly. Yes, I have some questions if you are all 
through. 

Direct Examination 

By Mr. Kelly: 

Q. Mr. Motley, from where I was I had a little difficulty in 
distinguishing the various different colors on the map. Now' 












76 


MARY MCLAUGHLIN V. DISTRICT OF COLUMBIA 


Q. Now, where is the pew curb line of Wisconsin Avenue 
shown on that plat? 

A. The new curb is 10 Y> feet beyond the old curb. 

Q. That is represented by that blue line? 

A. It is represented by the darker line that is shaded. 

141 Q. Then the east curb of Wisconsin Avenue w*as car¬ 
ried over toward the east, taking up a part of the east 

sidewalk on Wisconsin Avenue, to the extent of IOV 2 feet? 

A. That is correct. 

Q. Now, does your plat show the car tracks in Wisconsin 
Avenue? 

A. Yes. 

Q. Where are they? 

A. The double blue line, here to here. 

Q. That is the south-bound track. 

A. On the west side are the south-bound tracks, the double 
blue line, and on the east side are the north-bound tracks. 

Q. Now*, Mr. Motley, were those car tracks moved over in 
the widening of this street? 

A. Yes, sir, they were moved. 

Q. Do you know how* many feet they were moved over? 

A. At that particular point—I mean in S. Street at the 
Intersection? 

Q. Yes. 

A. They were moved over about 5 feet. 

Q. That is, moved from the place where they were over to 
the east curb? 

A. Eastwardly. 

Q. Eastw*ardly toward the east curb, a distance of 5 feet? 
A. That is right. Five point three, to be exact, at that 
point. 

Q. You don’t happen to know anything about the time 
when that construction work was going on? 

142 A. I don’t recall it. 

Q. When the north-bound track was moved over to 
the east side of Wisconsin Avenue how far did that track come 
from the original east curb line of Wisconsin Avenue? Can 
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you show me how far the east rail of the north-bound track 
was originally from the east curb when it was moved over? 

A. May I be permitted to get a scale to measure that? 

Q. Yes. 

A. Thank you. 

The Court. Mr. Kelly, will you have testimony indicating 
when the work of the street railway company was terminated? 

Mr. Kelly. Yes, sir. 

The Court. All right. 

The Witness. What was the question you asked, Mr. Kelly? 
By Mr. Kelly: 

Q. Originally, how far was the east rail from the original 
east curb line, of Wisconsin Avenue—the east rail of the north¬ 
bound track from the east curb line—the original east curb 
line of Wisconsin Avenue? 

A. Approximately 10.2 feet, that is to the gauge line of 
that rail. 

Q. Now, when the northbound tracks were moved over to¬ 
ward that old original curb line, how far was the east rail of 
that track from the original east curb line of Wisconsin Ave¬ 
nue? 

A. The distance between the original curb line and the 
newly-placed rail was a distance of 4.8 feet west of the east 
curb. 

Q. Now, the new east curb had not been put in at the date 
of this accident. 

143 A. (No answer) 

Q. Your new east curb had not been put in? 

A. That is my recollection. 

Mr. Kelly. That is all. 

Mr. Gray. You may inquire. 

Cross-Examination 
By Mr. McGann: 

Q. You say the east curb had not been established at the 
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date of the accident? 

A. It had not been laid. It had been established but not 
laid. 

Q. What east curb is that? 

A. The east curb of Wisconsin Avenue. 

Q. Now would you show us where the entrance to the Safe¬ 
way is here? 

A. Yes, Mr. McGann; the entrance is indicated between 
these two bays, this offset representing- the bay windows. 

Q. The entrance between the two bay windows, is that the 
only entrance? 

A. The only entrance that I know of. Of course, there are 
shipping entrances in the rear. 

Q. There is no entrance in the side of the building? 

A. Not to my knowledge. 

Q. This building line—this is the building line down here? 

A. Yes. 

Q. The bay windows project over the building line? 

A. Yes. 

Q. This space in here is bay windows? 

144 A. Yes, sir, the space I have indicated. 

Q. Is a bay window? 

A. That is right. 

Q. You said there was a 10-foot sidewalk there but the Dis¬ 
trict had only paved six feet of it; am I right? 

A. Mr. McGann, the physical operation was done by the 
agents Of the District—it was all done in one operation. 

Q. Now, prior to the operation, you said it was a 10-foot 
sidewalk. 

A. Prior to the widening the sidewalk at this point was 
more than 10 feet. 

Q. You said there was a sidewalk there and the District had 
paved part of it and left part of it as a parking space. 

A. Not in front of the Safeway. This was paved all the 
way to the curb, a distance of 17.24 feet. 
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A. In front of the bay window portion it would be 17.25 
feet. 

Q. Seventeen feet? 

A. That is right. 

Q. Sidewalk? 

A. That is right. 

Q. And the District was responsible for or paved all that? 

A. It was paved by the District or some agent of the Dis¬ 
trict. 

Q. That is directly in front of the store? 

A. That is right. 

Q. There is a coping here, isn’t there? 

145 . A. Yes, that yellow line indicates the coping. 

Q. Didn’t you make some distinction between the 
part of the w-alk here and the part here, saying that the Dis¬ 
trict had only paved this part and somebody else had paved 
this part, you didn’t know who? Didn’t you make some dis¬ 
tinction like that? 

A. Are you speaking of the Original— 

Q. The original, before this excavation Work. 

A. Before anything took place as to the widening of the 
street, there was a sidewalk extending beyond the bay window 
in a southerly direction 6.3 feet, and that sidewalk at that 
point ran all the way from the -curb to the building line. South 
of this property in this direction there was a narrower side¬ 
walk, that sidewalk being 10 feet wide, four feet of which was 
trpe space. 

Q. Where was the tree space? 

A. .The tree space w’as this area that is dotted and colored 
in yellow'—colored in green. 

Q. Was this paved? 

A. This was not paved. 

Mr. Gray. By “this” what do you mean? 

Mr. McGann. Right there, prior to the accident, this space 
was not paved. 

Mr. Gray. You are now' describing the space east of the 
sidew'alk and south of the Sanitary store? 



80 


• ' >. - . * * *• ' . v. **' • * ■»' V ..'*; 

. • • , .» . ^ * • - * • 

MARY MCLAUGHLIN V. DISTRICT OF COLUMBIA 

By Mr. McGann: 

Q. Was this space in there paved (indicating)? 

A. No, it was not. 

The Court. What was paved, sir? 

The Witness. There was a six-foot sidewalk located 
146 east of the east curb, 10 feet, of which 4 was tree space 
and the balance cement sidewalk. 

The Court. What is the emphasis being placed by Mr. 
McGann—east of the sidewalk? What do you have reference 
to there? I don’t know what you mean by that? 

Mr. McGann. I mean this— 

The Court. Well, what is it? 

Mr. McGann. I am asking him. 

The Court. There must be some reason for your question 
and the Court doesn’t understand what it is, if the sidewalk 
is there, the Court doesn’t question the fact you have a pur¬ 
pose. 

Mr. McGann. Well, the picture shows it paved. 

The Court. Oh, I see. 

* \ 

By Mr. McGann: 

Q. You say that this part here before the accident was not 
paved? 

A. No, it was not paved. 

Q. This is the coping line, right there? 

A. That is the coping, on the east side, and it is 6 feet south 
of the bay window. 

Mr. Gray. I would like to call your Honor’s attention to the 
fact that when Mr. McGann informed your Honor that the 
picture shows the area to which he has been referring as being 
paved, he was referring to a photograph which bears date of 
July 10th. 

By Mr. McGann: 

Q. All right, I will show you Plaintiff’s Exhibit No.’ 2. 
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You have just testified that this space in here was not 
paved. 

147 A. That is correct. 

Q. Look at that photograph. Does that photograph 
show that space was not paved? 

Mr. Gray. At what time, Mr. McGann? 

Mr. McGann. The picture was taken July 10th. 

The Witness. Yes, that shows it is not paved. 

By Mr. McGann: 

Q. Shows it is paved. 

A. No, I don’t agree with you at all, Mr. McGann. 

Q. You testify this is coping? 

A. That is right. 

Q. Well, now, come over here. There is the coping. 

The Court. The jury is having a good deal of trouble see¬ 
ing through two or three men. They haven’t got an X-ray 
machine here, you know. 

The Witness. I don’t think that shows coping, Mr. 
McGann. • 

The Court. What do you consider that to be, Witness? Do 
you understand that the sidewalk shown on the picture is the 
sidewalk you have indicated? 

The Witness. I beg your pardon? 

The Court. There is a sidewalk shown on the picture? 
The Witness. There is a portion of a sidewalk. 

The Court. What do you understand that to be? Is the 
point Mr. McGann has indicated the point you have in¬ 
dicated on the map? 

The Witness. The photograph indicates paving in here. 
Mr. Gray. Where do you mean, “in here”? 

The Witness. The space between the bay window and the 
new curb. There is a white line that seems to be a 
14S post or something. A closer inspection might determine 
what it is. It certainly is not this coping which we are 
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talking about, which is only six inches at this point—south of 
the Sanitary store. 

The Court. Now, Mr. McGann, what is it on that plat that 
you contend that the photograph shows was paved? 

JMr. McGann. This space right in there (indicating). 

The Court. That white space in there. How wide is it, Mr. 
Engineer? 

Mr. Gray. Let’s get something straight, first. This was a 
parking lot— 

The Court. I want to know right now how* wide that is, if 
you can tell me, sir? 

The Witness. The unpaved area? 

The Court. He says it was paved. How wide is this space 
w’hich he says is paved and you say was not paved? 

The Witness. Ten feet. 

The Court. That is east of the point which you say w r as 
paved before the excavation? 

The Witness. The space, I have pointed to, your Honor, 
which I say is not paved at this time— 

The Court. I am not asking you that. 

The Witness. Well, I don’t understand. 

The Court. I am asking you whether that space that w’ae 
10 feet wdde is the space which you say was east of the space 
that was paved before the excavation. 

The Witness. That is correct, your Honor. 

The Court. All right. Now r then, let me see the picture, 
please. 

(Counsel handed photograph to the Court.) 

149 The Court. Well, you had better approach the bench. 

(Counsel for both sides approached the bench 
and conferred with the Court in a low tone of voice, as 
follows:) 

The Court. Now, Mr. McGann, what is it you claim was 
paved? 

Mr. McGann. Right in there. 

The Court. That is not that white space. 

Mr. McGann. He admits it was paved over here, and he 
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says this was not paved and he has identified this as the 
coping. 

The Court. That space that you said was 10 feet wide, is 
that the space in here, sir, that you just measured for me? 

The Witness. Yes, your Honor. This space is a driveway 
into this parking lot and this is a single path— 

The Court. I am not asking you about that. I want a speci¬ 
fic answer if you can give it to me, sir. Is this place right in 
here the place which you just measured for me as being 10 feet 
wide? 

The Witness. Yes. There is a piece of coping— 

The Court. No. I am not asking you that. First, I want 
to know whether it is or it isn’t? 

The Witness. Your Honor, that is not paved. The records 
indicate it was not paved. 

The Court. Just one minute. Will you please listen to 
what I am asking you? Is this space from here to here the 
space which you just measured for me on the plat and said 
was 10 feet wide? 

The Witness. Yes. 

The Court. All right. That is all I want to know for the 
moment. 

150 Now, do you say that was not paved? 

The Witness. Yes, your Honor. 

The Court. All right. I understand it now, gentlemen. 
(At the conclusion of the foregoing conference counsel 
returned to the trial table and the trial proceeded, as 
follows:) 

The Court. You may proceed, gentlemen. 

By Mr. McGann: 

Q. This is the parking lot? 

A. That is right. 

Q. There was a coping around the parking lot? This yellow 
line is the coping all around the parking lot? 

A. That is right. 
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Q. Isn’t this the coping in the picture you have just identi¬ 
fied on the map down there? 

Mr. Gray. Will you kindly step up here, Mr. McGann? I 
■want to see this when you are asking questions about that 
photograph. 

Mr. Kelly. The jury cannot see it and the Court cannot 
see it. 

Mr. McGann. We will show the jury afterward. 

Mr. Gray. All right. 

By Mr. McGann: 

Q. Isn’t that the coping? 

A. That does indicate the coping. 

Q. That does indicate the coping. All right. 

Mr. McGann. Now, the witness has testified that this space 
here does indicate the coping right there (indicating). Now, 
I will show itr to the jury. He testified that this does indicate 
the coping. ’ Pass it around among you (handing 
151 photograph to the jury.) 

The Court. Mr. Motley, what is that open space 
there between the two areas of coping? 

The Witness. That is the entrance to the parking lot, your 
Honor. 

The Court. Oh, yes. 

Mr. Kelly. From Wisconsin Avenue? 

The Witness. That is correct, Mr. Kelly. 

Mr. Gray. You mean the entrance for automobiles? 

The Witness. The entrance for automobiles, that is right. 

By Mr. McGann: 

Q. Wlis it paved? 

A. Yes, sir. 

The Court. Was there a crossing at that point for vehicles? 

The Witness. That was a crossing for vehicles. 

The Court. Anything further, gentlemen? 
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Mr. McGann. I want to ask him something further, your 
Honor. 

The Court. Well, proceed. 

Mr. McGann. I was waiting until they got through looking 
at the picture. 

The Court. Oh. All right. 

By Mr. McGann: 

Q. Now, you testified that the street car tracks were moved 
5 feet east? 

A. That is correct. 

Q. Now, will you tell the jury how deep they had to dig 
into the street to move the street car tracks that 5 feet? Do 
you know that? 

152 A. No, I don’t know how deep they excavated to 
relay the tracks. 

Q. At the date of the accident, now, you testified that the 
east curb had not been laid—the east curb to Wisconsin Ave¬ 
nue right there—at the date of the accident? 

A. I don’t know the date it was laid, Mr. McGann. 

Q. You don’t know whether it was laid at the date of the 
accident, or not? 

A. No, sir. 

Q. You testified about the sidewalk, that when the side- 
w’alk work w*as to be done there were still remaining 3 feet of 
sidewalk that would not have to be replaced. 

A. That is not my recollection of my testimony. At which 
point do you mean? 

Q. You said that the work—when the sidewalk was relo¬ 
cated^ feet of it would not have to be touched. 

A. At which point? 

Q. I am asking you at which point. 

A. Up in front of the store, that would be true. 

Q. That would not have to replaced? 

A. That is correct. 
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Q. Would that apply to the sidewalk all the way down to 
S Street? 

A. No. 

Q. Were you replacing the sidew’alk dow’n here at S Street? 

A. It was replaced. 

Q. Do you know r w’hen that work began? 

A. No, I haven’t those dates in mind. 

Q. Was there any entrance to the Safeway from there 
153 to there? 

A. Not that I recall. 

Mr. McGann. That’s all. 

Redirect Examination 
By Mr. Kelly: . . 

Q. Mr. Motley, this is the original east curb of Wisconsin 
Avenue indicated by that dotted black line. 

A. That is right. 

Q. From that dotted black line east toward the Safeway 
store represents the tree space and the sidew’alk space? 

A. That is correct. 

Q. At that time? 

A. Yes, sir. 

Q. Now, was any part of that space w’orked on, or any work 
done in that prior to this accident? 

A. (No answer) 

Q. WTiat went in that space between the east curb line of 
Wisconsin Avenue and the 3 feet that remained undisturbed 
of the sidew’alk, that was just w’est of the sidewalk? 

A. The Potomac Electric Pow’er Company’s conduit was 
laid and an 8-inch water line— 

Q. Let us say the Potomac Electric Pow’er Company’s con¬ 
duit was laid and that necessitated digging in that street some 
depth to lay that conduit; is that correct? 

A. That is correct. 

Q. Now, you say the District water line. 
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A. Eight-inch water line. 

Q. That was laid right under the sidewalk, the dirt was 
taken up—the part which is now in the paved part of 

154 Wisconsin Avenue? 

A. That is correct—No, wait a minute. It is not 
in the present paving. 

Q. It is still under the- sidewalk? 

A. It is in the roadway. 

• Q. But was at that time under the sidewalk? 

A. It was under the original sidewalk. 

Q. What else was there that was put underneath that 
original sidewalk? 

A. A 21-inch sewer main. 

Q. And that was put underneath that sidewalk—what was 
then the existing sidewalk? 

A. That is right. 

Q. All that had been done at the time of the accident? 

A. Yes, sir. 

Q. Now, the excavation for the sewer main, for the water 
line, and for the conduit, took up how many feet of that 
original sidewalk? How much of that had to be dug up to get 
those operations done? 

A. The sewer ditch was 39 inches, and an 8-inch water 
main—approximately two feet—that is five feet three inches. 

Q. Then how much for the main? 

A. The ducts were on the other side of the existing paving. 

Q. So it was five feet on that existing—of what was existing, 
the east walk of Wisconsin Avenue, that had been already ex¬ 
cavated and they had put the sewer line and water.line in? 

A. That is right, Mr. Kelly. 

155 Q. Was there any other thing put under that? 

A. In this particular area? 

Q. I mean in front of the Safeway. 

A. No, there wasn’t. 

Q. The Capital Transit Company didn’t come any closer 
to the old existing east curb line in front of that area than 5 
feet, is that right? 


88 


MARY MCLAUGHLIN V. DISTRICT OF COLUMBIA 


A. That is right. 

Mr. Kelly. That is all. 

Cross-Examination 

By Mr. McGann: 

Q. Where was that sewer line? Does it show on the map 
where the sewer line was? 

A. The sewer line is on the east side of Wisconsin Avenue 
and is located—I will give you the number of feet. 

Q. You say it was located where the sidewalk was? 

A. That is correct. 

Q. But as to where the sidewalk is now, where is that sewer 
line located? Is it in the street or in the sidewalk? 

A. It is in the street—the existing street. 

Mr. Gray. By “street” I think you mean the roadway for 
vehicles. 

The Witness. That is right. 

By Mr. McGann: 

Q. So then the sewer line would be west of that curb, in the 
picture; is that right? 

A. That is right. 

Mr. McGann. I would like to show this to the jury (hand¬ 
ing photograph to the jury.), The witness just testified 
156 that the sewer line which he said had been constructed 
under the old sidewalk now would be west of this curb 

line. 

Mr. Gray. You concede, do you not, Mr. McGann, that 
that is the new curb shown in your photograph? 

Mr. McGann. Yes, I will concede that is the new curb. 

By Mr. McGann: 

Q. How much of the old sidewalk was laid after they had 
put the sewer in? 
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Q. And the water main is where with reference to the new 
sidewalk? 

A. Two feet west of the east curb of Wisconsin Avenue in 
the roadway. 

Q. Now, I hand you Plaintiffs’ Exhibit No. 2 which Mr. 
McGann has referred to and I will ask you to look at the point 
which I have indicated on the photograph (indicating) and I 
will ask you to point out on your map this same point. 

(The witness indicated on map.) 

Q. You are pointing to what? 

A. I am pointing to the paved driveway for vehicular traffic 
in and out of the paved parking area. 

Mr. Gray. All right. That is all. 

15S Recross Examination 

By Mr. McGann: 

Q. Doesn’t that paved parking area run to the building? 
Doesn’t it run to the bay window? 

A. No, it doesn’t, run to the bay window. 

Q. It doesn’t run to the bay window? 

A. No. 

Q. WTiat is that? "What kind of surface is that? 

A. Between the coping here and the paved driveway to 
this edge of the paved area, which lies south of the bay win¬ 
dow, it is unpaved and unimproved. It is a hard-packed 
earth. 

Mr. McGann. That is all. 

Mr. Gray. That is all, Mr. Motley. 

(The witness was excused.) 

Thereupon 

CHARLES S. DIXON 

was called as a witness for and on behalf of the Defendant, 
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District of Columbia, and, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Gray: 

Q. State your full name. 

A. Charles S. Dixon. 

Q. Where are you employed? 

A. Department of Highways. 

Q. For the District of Columbia? 

A. Yes. 

Q. In what capacity? 

A. Engineer in charge of construction by the utilities 
159 companies. 

Q. State whether or not you had any work to perform 
in connection with the widening of Wisconsin Avenue in 1942? 
A. Oh, yes, we had o.uite a bit. 

Q. What part did you personally have in it? 

A. Well, we planned the relocation of all the utilities, in the 
way of street paving, to see that it is done on time, to schedule 
the work with no interference of utilities, try to get them in 
alone or if you can’t, try to get two of them together, and 
space the activities so that they won’t interfere with each 

other. 

£ 

Q. Just explain to the jury how you go about planning 
that work and co-ordinating it.- 
A. When a project is planned, it is sent to my office to 
make a plat showing the existing conditions and also the pro¬ 
posed conditions. That means the additional widening, 
change of grade—if any. We send these plats—there is about 
70 of them—to all utility companies and everybody in town 
that is interested in them, the federal government—there is 
about 70 different organizations that get these plats. They 
return them to my office with a statement thereon of the 

amount of work and the time that they anticipate it will take 

• • 
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to do it. We have a card that we make. It has a place there 
for 9 different utility companies, gas, water, sewer, C. & P., 
P. E. P. Co., Capital Transit Company and Postal and West¬ 
ern Union telegraph companies. That is what we carry on the 
card. We plan this work—in other words, we will schedule 
a job for the first of July or first of June or whatever it might 
be, but prior to that paving work we have to see that 

160 all these changes are made in advance of the paving. 
That of course alleviates the cutting of the concrete or 

asphalt after it has been put down. We try to do that and 
we have been very successful in it. Then when this utility 
work starts I visit the job every day. Wherever you see a cut 
in the street I have been there during the day, maybe two or 
three times during the day. On this particular job there was a 
traffic situation at that time, and I visited the job every day, 
sometimes two or three times a day, on Wisconsin Avenue. 

Q. Do you recall the situation at the corner of Wisconsin 
and S Streets on this job prior to the work of the paving con¬ 
tractor? 

A. Oh, yes. 

Q. You say you were out there every day? 

A. Every day. 

Q. Do you recall seeing the work of the new sewer being 
done? 

A. Oh, yes. 

Q. Now will you state, Mr. Dixon, if you can recall, whether 
or not in the course of construction of the new District of 
Columbia sewer any operation took place with respect to the 
original curb and the original sidewalk on v the east side of 
Wisconsin Avenue north of S Street? 

A. Well, S Street, as we can see on the print you have 
there, was the start of the sewer, what we call the storm 
water sewer, due to the widening of Wisconsin Avenue on the 
east side. This sewer work was started at the intersection of 
the S Street; it went up the sidewalk space, going north. 
Prior to this sewer work, I might state, that the Water 

161 Department laid a main in there. We do not do that 
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under ordinary circumstances but when this sewer was 
going to be laid, we put the water line in first. That neces¬ 
sitated, of course, additional bracing, and additional care had 
to be taken to keep from fracturing the line, and so forth, and 
this sewer progressed northward from the intersection of S 
Street. We also had a connection going across under the track, 
which is a tunnel, which the jury, I guess, has seen there. This 
job was done by a contractor working for the Sewer Depart¬ 
ment, using what we call the back-hoe method. The back-hoe 
is the shovel just in reverse. In the back-hoe method your 
machine sits on top of the ground all the time and digs the 
hole out and it fills that trench up all the time. I paid par¬ 
ticular attention there because the sewer was late and I was 
after the Capital Transit Company to get in there.- They 
.didn’t want to get in until the sewer work was out of the way. 
That is one reason I was on that job so very many times, some¬ 
times three or four times a day. 

Q. What occurred on the north side of S Street and around 
on the east side of Wisconsin Avenue at the time of the con¬ 
struction of the sewer? 

A. We removed the curb in several places there. 

Q. Suppose you step down to the map, Mr. Dixon, and 
show where the curb was removed. 

(The witness stepped to the blackboard.) 

A. You see, this is the manhole. It is a round manhole 
made out of brick. This was the place that the sew^er started, 
right here, and went up. Now, this curb here was the existing 
curb. At the time they went through with this sewer line it 
was necessary to keep from injuring this curb. We 
162 tried to reset this curb because it is hard to get new 
material and is very expensive. It runs something like 
$1.37 a foot. We removed this curb here for a distance of 
maybe 9 or 10 feet so that we could go through with the 
shovel. Previous to that the curb was not removed for the 
water line because that is a smaller line and is put in by 
hand. It was not a machine job, but when the sewer came 
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along we did remove that curb up through here and some more 
curb was also removed at the time. 

Q. Before this sewer was started what kind of a sidewalk 
was there on the east side of Wisconsin Avenue? 

A. Well, before the sewer was started we had a four-foot 
tree space and a six foot walk. We had to destroy part of the 
sidewalk. I remember we put cinders in that sidewalk when 
the water line went through. When we went through with 
the sewer construction it was much larger. This sewer job I 
think was put in by machine and I think it was about 10 feet 
deep. Consequently it was necessary to remove the sidewalk 
there and that left no sidewalk in this section of the area 
through there until we went through with our paving, sub¬ 
sequent to July 1st. 

Q. Now, what was the order in which this work was done, 
if you can recall, with respect to the sewer, the water, the 
PEPCo and the catch basins? 

A. The catch basins, of course, they were the last thing 
we built. That was a different contractor working for the 
Sewer Department who built the catch basins, but in the con¬ 
nection to the main line, the sewer contractor working for the 
Sewer Department put this line in here, across here, which is a 
tunnel job under the tracks, and then went from here on 
through. Here is the main line and these sewer con- 
163 nections come across from here. The catch basins were 
put in by the catch basin contractor who was a different 
contractor entirely. 

Q. Who was that contractor? 

A. Warren Brenizer. I do recall we did have something 
left in there which the paving contractor removed as he went 
through to keep from waiting for Brenizer. 

Q. How deep were those catch basins? 

A. Off hand, I would say about 9 feet. I don’t know ex¬ 
actly but they generally run about 9 feet. 

Q. How deep were the manholes? 

A. This was quite .a deep hole, if I remember correctly, 
16 or 17 feet. 
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Q. All the dirt from those excavations was to go where? 

A. Right along in this section here. The limits of our work 
came up to here (indicating). 

Q. Indicating how far east of Wisconsin Avenue on S 
Street? 

A. Where the dirt was piled? 

Q. Yes. 

A. Just opposite these two catch basins. It would be about 
20 or 30 feet, I imagine. 

Q. Was the sewer the last operation in this work? 

A. The paving work,—we went through with the paving 
work. We set the curb and paved the sidewalk previous to the 
paving in the roadway. We do that to give the pedestrians a 
chance. 

Q. Do I understand you used the curb stone that was origi¬ 
nally on the north side of S Street to construct the new’ curb 
on the east side of Wisconsin Avenue? 

164 A. Well, we had some broken curb up there which 
we replaced with new curb, but I think a very small 
amount, if I remember correctly. 

Q. Do you recall, Mr. Dixon, w’hether there ever was an 
improved sidewalk on the north side of S Street east of Wis¬ 
consin Avenue? 

A. No, sir, there wasn’t anything on this side. 

Q. What was "it, just dirt? 

A. Just dirt and grass, tin cans and other debris. 

Mr. Gray. You may inquire. 

Direct Examination 

By Mr. Kelly: 

Q. Mr. Dixon, you say that the sewrer line went up part 
of the sidewalk space on the east side of Wisconsin Avenue? 

A. Yes. 

Q. Do you know what date that sewer was placed under 
there—approximately ? 
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A. It was prior to July 1st. That is about the only date 
I can give you. 

Q. It was prior to July 1st. Do you know whether that 
was—did the Capital Transit Company have to relocate its 
tracks, do you recall? 

A. Yes, sir, they had to shift them. 

Q. They had to shift them over to the east side of Wis¬ 
consin Avenue about a distance of how far? 

A. Well, it varied all up through there. We had a very 
tight place down here, if I remember correctly. I don’t know 
just how much they did have to shift them,' but I remember 
we cut this curb back, I think it was something like 
165 10 feet 5 inches at this location here. 

The Court. Can you state whether or not the Cap¬ 
ital Transit Company had completed its work on the 27th of 
June, 1943? 

The Witness. Yes, sir, at this location. 

The Court. They had completed it? 

The Witness. Yes. 

The Court. Do you know how long before that? 

The Witness. Oh, probably three weeks, something like 
that. • 

By Mr. Kelly: 

Q. Now, at the time you say the Capital Transit Company 
had completed its work, had the paving in between the tracks 
been done? 

A. Yes. 

Q. And that had been completed at least three weeks prior 
to June 27? 

A. I would say probably three weeks. 

Q. Approximately three weeks prior to the 27th—or prior 
to July 1st? 

A. Yes, sir. 

Q. On July 1st and for approximately three weeks prior 
thereto the Capital Transit Company had no men working or 
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Mr. Kelly. That is all, Mr. Dixon. 

167 Cross Examination 

By Mr. McGann: 

Q. You said you were there daily? 

A. Yes, sir. 

Q. Did you testify that the sewer work had to completed 
before the Capital Transit Company came in to relocate their 
tracks? 

A. Will you state that again? 

Q. Didn’t you state that the Capital Transit Company was 
not to go through there until this sewer work had been com¬ 
pleted? 

A. Yes, they couldn’t go through until it w’as completed. 
I might say this, in several places the sew*er was not com¬ 
pleted before the Capital Transit Company got there. We 
had to work the two together the best we could : 

Q. But generally the sewer work was done prior to the 
time the Capital Transit Company got there? 

A. I wouldn’t say that. 

Q. Did they work at the same time? 

A. Yes, in some spots. Not in this section.' . 

Q. In this section w’as the sewer work completed prior to 
the time the Capital Transit Company got there? 

A. Yes, sir. 

Q. When the Capital Transit Company did their w’ork 
there, the sewer work was done prior to that time? 

A. I haven’t my records here but I would say it w’as about 
three weeks—the Capital Transit Company work was com¬ 
pleted about three weeks prior to July 1st. 

Q. And the sewer work, w-hen was that completed with ref¬ 
erence to the Capital Transit Company? 

168 A. The main line sewer here was just previous to 
that. 

Q. So then, if the Capital Transit Company w’ent through 
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Q. When was it reopened? 

A. About, I would say, the middle of July. 

Q. Was this Safeway store open for business all during this 
cavation? 

A. Oh, yes. 

Q. How were the customers to get to that store? 

A. I don’t remember how they got into it, except this: I 
know that this walk here was open. This was closed and 
they had another entrance here. (Indicating) A great 
9 many people walked in and around— 

Q. This was all blocked up in here, wasn’t it? 

A. Yes, this little section— 

Q. Was this— 

Mr. Gray. Let him finish. 

Mr. McGann. He has finished. 

Mr. Gray. No he hasn’t. 

The Witness. What is the Question, Mr. McGann? 
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By .Mr. McGann: 

Q. Was this closed off for use? 

A. Yes. 

Q. How was that designated as closed? 

A. We had barricades there and lanterns. Wooden barri¬ 
cades. 

Q. Across the tracks didn’t you put a little bridge for the 
use of pedestrians? 

A. I think it was here (indicating). 

Q. Wasn’t that an invitation for pedestrians to come 
across— 

The Court. That is a matter of law, Mr. McGann. 

By Mr. McGann: 

Q. Did you put a sign up around there that pedestrians 
were not supposed to use that walk? 

A. No, not that I saw, around there. There may have 
been but I didn’t see it. Pedestrians couldn’t use that because 
it would be roped off. If they got into the sidewalk, they 
had to cut the rope barricade or w’ooden barricade. They 
couldn’t use it, anyway, whether the signs were there, or not. 

Q. In moving the car tracks, do you know how far— 
170 how deep they had to dig? 

A. They went down to the bottom of the tie. 

Q. That would be how far down? 

A. I imagine about an S-inch rail and a 12-inch tie,— 
something like 20 inches. They might put some ballast under 
the tie. I am not able to say just how far they did go down. 

Q. They came in after the sewer work? 

A. Yes, sir. 

Mr. McGann. That is all. 

Redirect Examination 

By Mr. Kelly: 

Q. Mr. Dixon, as I understood you to say, this, line that was 


MARY MCLAUGHLIN V. DISTRICT OF COLUMBIA 101 

put through here was put through here by a contractor for 
the District of Columbia? 

A. Yes, sir. 

Q. What was his name? 

A. Pengello. He has done some work with us since then. 

Q. He is a New York contractor? 

A. Yes, I know that, because he had to ship his equpment 
down here from New York and we were delayed on this job 
due to that. 

Q. When he went through along in front of the Capital 
Transit Company— 

A. Yes. 

Q. —after he had gone through at S Street, Brenizer came 
in and put in these lines from the catch basin out here to the 
main line; is that right? 

A. Yes, sir. In doing that—I might state this—the tele¬ 
phone line here—I might state this as showing that 
171 • whatever contractor put this in, this duct is a terra 
cotta duct—I think it was—this manhole was located 
originally on top of this duct line and they were excavating 
there and they hit this duct. Of course, we had to shift this 
manhole. In doing it this duct was punctured. We just 
happened to get it in time. By fishing through here we found 
this duct w'as open. We had to go down and repair this. 
That is the reason I do remember this very definitely. 

Q. All this took place after the Capital Transit Company 
had finished their work and had gone ahead up further north? 

A. Yes, this was just previous to the paving, it was the 
last thing just previous to the paving. 

Mr. Kelly. That is all. 

Recross Examination 
By Mr. McGann: 

Q. Can you find out definitely from the District records 
when the sewer work was completed at Wisconsin Avenue and 
S Street? 
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A. I am unable to state that. I am not in the sewer de¬ 
partment. 

Mr. McGann. All right. 

(The witness was excused.) 

The Court. We will take a five-minute recess. 

(Thereupon, there was a brief, informal recess, at the 
conclusion of which the proceedings were resumed, as 
follows:) 

172 Thereupon 

ALDEN B. EDELIN 

was called as a witness for and on behalf of the Defendant, 
District of Columbia and, having been first duly sworn, was 
examined and testified as follows: 

Direct Examination 


By Mr. Gray: 


Q. State your full name. 

A. Alden B. Edelin. 

Q. Where are you employed? 

A. I am with the Sewer Department of the District Govern¬ 
ment. 

Q. In what capacity? 

A. Foreman in the Sewer Department. 

• Q. Do you recall having some work performed in connec¬ 
tion with the operations incidental to widening Wisconsin 
Avenue in 1942? 

A. Yes, sir, I do. 

Q. Do you recognize this lady seated at the counsel table? 

A. 'I do. 

Q. Directing your attention to June 27, 1942, will you 
please state whether or not you saw that lady on that day? 

A. I did see her on that day. 
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Q. Will you please tell the Court and jury where you were 
and what occurred? 

A. I was working on the corner, supervising the construction 
of a manhole. My attention was directed by someone calling 
like they were in pain or if they were hurt. So I turned 

173 around and this lady was lying on the ground. I went 
over and picked her up and asked her if she was hurt. 

She said, Yes, she thought she had hurt her arm when she had 
fallen. I hadn’t noticed it at first, but then I saw she had 
fallen over a curb or coping about six or seven inches high. 
On top of that was about 9 or 10 inches or grass or weeds, 
which you couldn’t see unless you put your hand down. I 
mean you couldn’t see this coping on account of the grass, 
unless you put your hand down. She said, “I didn’t see this. 
I must have fallen over this curb.” I asked her where she 
lived and she told me, so I took her home. I put her on a 
bed and I think her daughter, if I remember, came in and she 
took care of her. 

Q. And you went back to your work? 

A. I went back to my work. 

Q. Later on, again, that day, did you again see this lady? 
A. Yes, I judge it was about half or three-quarters of an 
hour later, just before lunch she and her daughter came over. 
They said they had been trying to get a taxicab and they 
couldn’t get one and asked me if I could take her to a doctor. 
So I said Sure, I would be glad to. So I took the lady and her 
daughter to the doctor’s. I think it was Biltmore Street and 
Columbia Road. I asked her if I should wait for her. She 
said, “No, I don’t think there will be any necessity for it.” So 
I went back to work and got there about lunch time. 

Q. Will you please step down, to the map and show the 
ladies and gentlemen of the jury where you were when this 
took place? • . 

(The witness stepped to the blackboard.) 

A. Right about here (indicating). 

174 Q. This is S Street and this is Wisconsin Avenue. 

A. Yes, I understand. 
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Q. And you were out in the middle of S Street? 

A. I was in the intersection of S Street and Wisconsin 
Avenue. 

Q. Where were you working? 

A. We were building a manhole right about in there. 

Q. Do you see the manhole on the map any place? 

A. You couldn’t see the manhole because it has been 
covered since then, but it was approximately on the line of the 
sidewalk that came down Wisconsin Avenue. It would be 
about on a line with that. 

Q. How deep was the manhole? 

A. About 22 feet deep. 

Q. Where was the dirt from that excavation thrown? 

A. It was thrown back out in part of Wisconsin Avenue. 
Of course, there was no sidewalk or anything in there and the 
dirt was thrown back this way. 

Q. Were there any barricades around the work? 

A. Yes, completely around. The Capital Transit Company 
had roped their tracks all around here and around here (in¬ 
dicating). I know it was a fact because I had asked for 
lanterns to put on my work the night before and found I 
wouldn’t need them because the work was already barricaded 
before. 

Q. Will you indicate where you saw this lady lying down 
on the ground? 

A. I would say right about in here (indicating). She was 
lying across that coping or curb. 

Q. Do you see this yellow line? 

175 A. Yes. 

Q. That is supposed to represent the curb. 

A. Yes, I would say she was right along about in here 
(indicating). 

. Q. WTiat was her position with respect to the coping? 

A. She was lying across the coping with one of her arms 
over on the other side. 

Q. On the parking lot side. 

A. On the parking lot side. 
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Q. The rest of her body \vas there on the— 

A. On this side. 

Q. Where were these weeds? 

A. The weeds were coining up alongside of the coping. 

Q. On both sides? 

A. On both sides, eight or nine inches. 

The Court. Do you know whose coping it was? 

The Witness. Well, I have an idea it was put in by the 
parking lot people which, in the case here, would be the Safe¬ 
way. 

By Mr. Gray: 

Q. Was there a passable sidewalk on the east side of Wis¬ 
consin Avenue extending northward from the north curb of S 
Street, on that day?- 

A. No, sir, there was no way you could get through there. 

Q. Was the Safeway store open on that day? 

A. Yes, it was. 

Q. How were people getting into the Safeway? 

A. Through the parking lot, right around in here— 
176 the driveway—you walked around in here and walked 
into the Safeway. 

Q. How did you get into the'Safeway? 

A. There was a little piece of sidewalk—in other words, 
the Safeway wall came across through here. They would 
come through here and right around in here to the Safeway 
(indicating). 

Q. How much space was there for them to walk on? 

A. At least three feet. 

Q. Was there a usable sidewalk from that point down to 
S Street? 

A. No, there was nothing there at all, nothing but dirt. 

Mr. Gray. You may inquire, Mr. Kelly. 

. Direct Examination 
By Mr. Kelly: 

Q. You were working there—the Sewer Department was 
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working there on the day of this accident, June 27; is that cor¬ 
rect? 

A. Yes, sir. 

Q. Was anybody else working at that location? 

A. I don’t think so. 

Q. The Capital Transit Company’s northbound track, had 
it been moved over? 

A. No, sir, it had not. 

Q. The northbound track had not been moved? 

A. No, sir, the Capital Transit Company was doing no work 
there at all. 

Q. The track had already been moved and it had been 
paved in between the rails and two feet to the exterior, when 
you went there; is that right? 

The Court. He just said it had not beOn paved. 

The Witness. I wouldn’t be sure of that, but they 
177 were not working when I was there. There was no¬ 
body working there. 

Q. There was nobody working there? 

A. The Capital Transit Company was not working there at 
the time. 

Mr. Kelly. That is all. 

Cross-Examination 
By Mr. McGann: 

Q. You say the store was always open for business? 

A. It was all the time I was there. I was there about 3 
days. 

Q. You were there 3 days prior to the accident? 

A. About three. 

Q. Did you have anything to do with the construction of 
this sewer? 

A. Nothing at all, except that one manhole. 

Q. You don’t know anything about this sewer, do you? 

A. No. 
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Q. Do you know when this sewer was completed? 

A. After we left, I think. 

Q. This sewer here—I am talking about the sewer. 

A. Yes. 

Q. Were they working on that at this time? 

A. Not when I was there. They were working further up. 
Q. It was not completed until after this date.* 

A. No. 

Q. The sidewalk was not passable at that time? 

A. There was no sidewalk there. It had been torn up. 
The Sewer Department and the Water Department both 
came through there and between the two of them the side¬ 
walk had been taken up. 

17S Q. Do you know when the sidewalk was taken up? 

A. No, I don’t know that. Before I came there. 

Q. Do you know positively whether it was taken out on 
that day? 

A. It was not there, so it must have been taken out. 

Q. Doesn’t this picture show a sidewalk? 

A. No, sir, there is no sidewalk there, except in front of the 
Sanitary, a little piece there. No sidewalk. It is all dirt. 

Q. Can you tell by the picture that it had been taken out? 
A. There was no sidewalk there so it must have been taken 
out. 

Q. It is all covered with dirt, isn’t it, the sidewalk? 

A. Well, there is a lot of dirt there, but there was no side¬ 
walk there when I was there. That much I know. 

Q. You don’t know whether it had been taken out? 

A. Yes, I know it had been taken out. 

Q. How can you tell that? 

A. Because I walked around all over the top of the dirt 
and there was no sidewalk there. 

Q. You were only at that place 3 days before the accident. 
A. Approximately that. 

Q. And the sewer was not completed. 

A. The sewer was being put in when I was there but it 
was not completed and no one was working there that day. 
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Q. Was the sewer work completed prior to the time the 
Capital Transit Company went through there, do you know 
that? 

A. No, I wouldn’t know that. 

179 Q. You wouldn’t want to say? 

A. I wouldn’t know. 

Mr. McGahn: That is all. 

' Redirect Examination 
By Mr. Gray: 

Q. Who was actually doing the work on the manhole there, 
Mr. Edelin? 

A. (No answer) 

Q. W'as the District of Columbia force doing it or a con¬ 
tractor? 

A. The District force was doing the manhole work. 

Q. Do you know whether or not any contractor for the 
District was working around there at that time—not on that 
day, but immediately prior to that time? 

A. There had been, yes. 

Q. Who was that? 

A. Brenizer. 

Mr. Gray. That is all. 

Mr. McGann. That is all. 

(The Witness was excused.) 

The Court. Anything further, gentlemen? 

Mr. Gray. I have one exhibit I w*ould like to offer at this 
time, your Honor. I offer in evidence a survey executed by 
the Surveyor of the District of Columbia showing the loca¬ 
tion of the Sanitary and all of the coping. 

The Court. Any objection? 

Mr. McGann. No objection. 

The Court. Received. 

180 (Plat showing scene of accident was marked De¬ 
fendant’s (District of Columbia) Exhibit No. 1 




MARY MCLAUGHLIN V. DISTRICT OF COLUMBIA 


109. 


and received in evidence.) 

Mr. Gray. I invite your attention, ladies and gentlemen, 
to this plat and to the legend which indicates, “South face of 
coping, o.lo north, and to another legend, “South face of cop¬ 
ing, 0.05 north.” The purpose of this plat, your Honor, is to 
show that that coping is entirely on private property. The 
District rests, if your Honor please. 

EVIDENCE ON BEHALF OF DEFENDANT 
CAPITAL TRANSIT COMPANY 


Thereupon 


GEORGE MAHONEY 

was called as a witness for and on behalf of the Defendant, 
Capital Transit Company and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 


By Mr. Kelly: 

•Q. State your full name. 

A. George Mahoney. 

Q. Where are you employed, Mr. Mahoney? 

A. Capital Transit Company. 

Q. What are your duties? 

A. Superintendent of construction, on track work. 

Q. In the engineering department? 

A. .In the engineering department. 

Q. How long have you held that position? 

A. Since 1919. 

Q. Were you in charge of the relocation^ of the 
181 Capital Transit Company tracks in Wisconsin Avenue 
in 1942, at S Street? 

A. Yes, sir. 
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Q. Mr. Mahoney, there is a plat that has been prepared 
by the District Engineer. I wish you would come down to the 
plat and see if you can make out what that plat represents. 
(The witness stepped to the blackboard.) 

A. That shows the construction at Wisconsin and S. 

Q. Where is S Street on that plat? 

A. Right here (indicating). 

Q. Where is Wisconsin Avenue? 

A. Here (indicating). 

Q. What work does that plat show as being done, Mr. 
Mahoney, if you know? 

A. I am not familiar with the coloring. The red is the 
sewer. I am not familiar with the color scheme. 

Q. Xow, Mr. Mahoney, does anything on that plat indicate 
to you the car tracks in Wisconsin Avenue? 

A. Right here, sir (indicating). 

Q. The District Engineer has said this dotted line repre¬ 
sents the east curb line of Wisconsin Avenue—the original east 
curb line of Wisconsin Avenue. Can you see that line? 

A. Yes, sir. 

Q. Xow, then, this blue line— 

A. I think that is the water line. 

Q. What is it marked? 

A. Eight-inch water main. 

Q. Xow, then, the widening of Wisconsin Avenue and the 
relocation of your tracks began at R Street; is that right, 
R. and Wisconsin Avenue? 

1S2 A. Yes, sir. 

Q. And continued how far north? 

A. To 37th Street. 

Q. Will you return to your seat there for a minute?^ 

(The witness returned to the witness stand.) 

Can you tell us the time you started to relocate your tracks 
at R Street $md what the operation consisted of, or just what 
would take place? 

A. We started excavating on May 6, 1942. 

Q. Started excavating on May 6, 1942? 
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A. That is right. 

Q. At R Street? 

A. Just a little bit north of R Street. I would say 50 north 
of the north curb line of R Street. 

Q. Can you tell me when these tracks—the northbound 
tracks—were completed? What date the northbound tracks 
were completed, beginning at the north curb of S Street. I 
am not concerned with any of the work south of this point, to 
R Street, nor am I concerned with any of the work except 
from this north curb line of S Street past this Safeway build¬ 
ing line, for the time being. Do you follow me? 

A. What was the date? 

Q. I say, my questions are going to be concerned with 
this section of relocating your tracks from the north curb line 
of S Street. 

The Court. That is the south curb line you are pointing 
to. 

Mr. Kelly. Xo; that would be the north. 

The Court. All right. 

1S3 The Witness. The north curb line of S Street? 

By Mr. Kelly: 

Q. And on up past the Safeway store. 

A. I will have to get the map. 

Q. Where is the map? 

A. Mr. Blunt has it. 

Q. Will you get that map, please? 

A. Yes, sir. 

(The witness left the stand to get a map.) 

Q. Xow, that map you have—I wonder if we can bring 
that down here and put it on the board? 

(The witness stepped to the blackboard.) 

A. This is the map which we made showing how we con¬ 
creted our track from R Street northward. In other words, 
if you put it up against this map, that is the way it would be. 

Q. That is the way it would be (placing map on black- 


112 MARY MCLAUGHLIN V. DISTRICT OF COLUMBIA 

board). Looking at this map, does that show where the Sani¬ 
tary is? 

A. It is not on the map. 

Q. All right. It is on this map here— 

Mr. Kelly. Mr. Motley, what is the scale on your map? 

Mr. Motley. One inch equals five feet. 

The Witness. Can you tell me how far it is from the north 
curb of S street to the Sanitary? 

The Court. Mr. Kelly, isn’t what you want from this wit¬ 
ness when it was that they completed—that the Capital Tran¬ 
sit Company completed their work? 

Mr. Kelly. Yes. 

The Court. Well, why don’t you ask him that? 

184 Mr. Kelly. You see, your Honor, this work con¬ 
tinued way farther north than that. I am only con¬ 
cerned with when they completed the work in S Street in 
front of the Sanitary. 

The Court. All right. 

By Mr. Kelly: 

Q. Where is the Sanitary store there? 

A. Here (indicating). 

Q. Can you tell us from that plat what day the Capital 
Transit Company had completed its work? 

A. June 11th. That was the northbound track. 

Q. June 11th. Now, then, on June 11, when you say the 
northbound track had been moved over and your work had 
been completed—if you will- go back to your seat— 

(The witness returned to the witness stand.) 

Q. (Continuing) What do you mean by that? WTiat had 
been completed? What had been done? 

A. New concrete paving had been placed in the track. The 
track was in its new location. 

The Court. Was there any further material belonging to 
the Capital Transit Company or which the Capital Transit 
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Company had excavated, remaining around there on the 27th 
day of June, 1942? 

The Witness. No, sir; our excavation was moved before the 
first of June. 

The Court. Is there anything further, gentlemen? 

Mr. Kelly. Would the Court be interested in knowing 
where he was actually working, where the work was going on 
on the 27th of June? 

The Court. The Court thinks that the testimony as to 
where he was working on the 27th of June would be con¬ 
fusing. 

185 Mr. Kelly. All right. That is all, Mr. Mahoney. 

Cross-Examination 
By Mr. McGann: 

Q. Mr. Mahoney, had the sewer been completed before the 
Capital Transit Company went in there to relocate its tracks? 

Mr. Kelly. At what point? 

Mr. McGann. At the point of Wisconsin and S. 

The Witness. The sewer work was going on when I moved 
in there the 6th of May. 

By Mr. McGann: 

Q. Was going on where? 

A. Between 34th Street and a distance about 500 feet north 
in the vicinity of the Sanitary and S Street. 

Q. This pink line represents the sewer that was laid? 

A. That is right. 

Q. That had to be completed, did it not, prior to the time 
the Capital Transit Company went in there? 

A. No, sir; it was not completed. We had a whole lot of 
work up in there waiting for them to finish. 

Q. But they finished before you went through? 

A. No, we passed them. 
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Q. You passed them where? ‘ 

A*. At 35th and Wisconsin Avenue. 

Q. That would be where with respect to the Safew'ay store? 
A. We passed them there. 

Q. When did they complete their work? 

A. I haven’t the slightest idea. 

Q. You don’t know when the sewer was completed? 
186 A. No. It was completed when we were up around 
35th Street with our work. 

Q. You had completed your work on June 11th? 

A. That is right, completed the northbound track. 

Q. We didn’t come back to the other track until July 13. 
Mr. McGann. That is all. 

Mr. Kelly. That is all. 

(The witness left the stand.) 


Thereupon 


HARRY BLUNT 


was called as a witness for and on behalf of the Defendant, 
Capital Transit Company, and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

% 


By Mr. Kelly: 


Q. Will yo,u state your name? 

A. Harry Blunt. 

Q. Where are you employed? 

A. Field engineer, Capital Transit Company. 

Q. How long have you been so employed? 

A. Ten years. 

Q. Were you engaged in any work of relocating street-car 
tracks on Wisconsin Avenue at S Street in 1942? 

A. I was engineer on the job. 




Q. You were engineer on the job? 

A. Yes, sir. 

Q. Directly in charge of laying the tracks, where the tracks 
should be located? 

A. For line and grade of the track. 

187 Q. Where was your office? 

A. On 34th Street. 

Q. What kind of an office did you have there? 

A. It is a portable office that we move around to different 
jobs. It.is a little building on wheels. 

Q. Now, then, Mr. Blunt, can you tell us—Take a look at 
this plat here. This is supposed to be S Street and this is 
supposed to be Wisconsin Avenue. This the north curb of 
Wisconsin Avenue and S Street, beginning at the north curb 
line of S. Street on Wisconsin Avenue and running up here 
100 feet past the Safeway store. Can you tell us when the 
Capital Transit Company had completed relocating its tracks 
past that store? 

A. We have it all on that drawing that I made up. 

Q. Will you come down to this drawing and mark it from 
the northeast corner of Wisconsin Avenue up past the Safe¬ 
way, please? 

(The witness stepped to the blackboard.) 

A. This is the northeast corner. We went across this sec¬ 
tion down here on June 11th. Then we brought it from here 
up on June 16th. 

Q. Now, that is away past the store. 

A. Yes, the store is along about there. We passed there on 
June 11th. 

Q. From June 11 you never poured any more concrete on S 
Street from the north curb line of S Street passed the grocery 
store? 

A. No, not after June 11. We came back on the southbound 
track later. 

(The witness returned to. the witness stand.) 

188 Q. On June 11, tell me what material or earth or 
anything from the Capital Transit Company—what 
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was the equipment that the Capital Transit Company had 
from the north curb line of S past the grocery store, from 
June 11 on? 

A. Well, on June 11 we poured the concrete and you had 
your concrete form along the edge of it and then a rope barri¬ 
cade. 

Q. What was on the rope barricade? 

A. There was pins in it and a rope running along. 

Q. Were any lanterns on the rope? 

A. Lanterns were put on there every night—up the track— 
it was just outside of our track area. It was not over to the 
curb. I mean we were not on the curb line at all. We 
couldn’t get on the curb because there was dirt all piled up 
there. We didn’t put anything up there at all. We carried 
the dirt to the west side of the street. 

Mr. Kelly. Your witness. 

Cross-Examination 

By Mr. McGann: 

Q. Who put that dirt there on the east curb? 

A. Someone that was working on the job. I wouldn’t know. 
. Q. What job? 

A. On that job up there. A lot of them had been in there 
working before we went there. 

Q. Was this Safeway store open for business during all this 
construction work? 

A. Yes. 

Q. How were they getting into' the store? 

A. Through the parking area. 

189 Q. Could they get to it through the sidewalk on the 
east side of Wisconsin Avenue? 

A. No; it was barricaded off. 

Q. You mean it was obstructed with this dirt? 

A. Barricades all around it. 
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Q. You didn’t barricade the track, so that they couldn’t get 
across the street? 

A. We had a foot bridge across, but it was south of the 
south side of S Street. 

Q. "What was that put there for? 

A. For people to walk across. 

Q. So that they could get to the store? 

A. No, so that they could get across to the opposite side 
of the street. That would be the south side of S Street. 

Q. Yes, I know, but was that to enable people to get to the 
Safeway store? 

A. No. that was for them to cross Wisconsin Avenue. 

Q. You were not concerned with whether they got to the 
store or not? 

A. No, we were not concerned with that. 

Mr. McGann. That is all. 

Mr. Gray. I would like to have this marked District Ex¬ 
hibit No. 2. ■ 

(Photograph was market Defendant’s (District of Co¬ 
lumbia Exhibit 2 and was received in evidence.) 

190 Direct Examination 

By Mr. Gray: 

Q. Mr. Blunt,. I hand you a photograph which, according 
to the note on the back of it, was taken on July 11, 1§42 and 
ask. you if that indicates the condition on that day as you re¬ 
call. 

A. On July 11th? 

Q. On July 11. 

A. Well, that was after the contractor had come in and 
they had taken out the street. I wouldn’t be able to tell you 
about the date. 

Q. All right. Thank you. You mean after the paving con¬ 
tractor had come through? 

A. Yes, the new curb was set back. 
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Q. Well, step down here, will you please, Mr. Blunt, and 
show that to the jury. Hold it up to the jury and show the 
jury where the new curb is. 

(The witness stepped in front of the jury box.) 

A. Here is the new curb, set back here (indicating to jury). 
There is a wide strip in here. When we moved the tracks over . 
we only had a very narrow curb—there was only 10 feet on 
that side, but this was after the contractor had come in and 
cleared all that out. The old curb w’as just off the edge of 
our tracks, over here. 

Mr. Gray. All right. Thank you. You may return to the 
stand. 

(The - witness returned to the witness stand.) 

Mr. Gray. Does your Honor wish to look at this? (Hand- 
. ing photograph to the Court.) 

191 The Court. Is there anything further, gentlemen, 
from this witness? 

Mr. Gray. That is all. 

Mr. Kelly. That is all. 

Mr. McGann. That is all. 

(The witness left the.stand.) 

Mr. Kelly. That is the Capital Transit Company’s case, 
your Honor. 

EVIDENCE IN REBUTTAL ON BEHALF OF 
THE PLAINTIFF 

Thereupon: 

mary McLaughlin 

the plaintiff, was called as a witness in her own behalf in re¬ 
buttal and, having been previously duly sworn, was examined 
and testified further as follows: 

Direct Examination 
By Mr. McGann: 

Q. On the day that you were hurt were there any barricades 
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anywhere? 

A. Not across in that space that I went into off S Street. 
No barricades. 

Q. Were there any signs up telling pedestrians that the 
street was closed? 

A* No. 

Q. And you crossed this bridge here? 

A. Yes. 

Q. Grossed Wisconsin Avenue? 

A. Yes. 

Mr. McGann. That is all. 

192 Cross-Examination 


By Mr. Gray: 


Q. Mrs. McLaughlin, you said there were no barricades 
across the space where you went into. You don’t mean there 
were no barricades at all there, do you? 

A. On S Street, where I crossed S Street into this space, 
there were no barricades. 

Q. I understand, but do you understand this map—can you 
see it? 

A. No, I couldn’t see it from here? 

##*##*#• 

198 The Court. Let me read this case, sir. 

Of course, gentlemen, this case has its sympathetic 
aspects. Here is a lady who was 77 at the time of the accident, 
evidently a very delightful person, absolutely truthful and 
courteous at all times. There is something about her that is 
very appealing, also her two witnesses, both of these other 
ladies of considerable age, but of course, if, under the law, the 
defendants in this case are not liable, the Court and jury have 
no more right tp have these defendants compensate 

199 her than the Court and jury would have to make me or 
yourself or anyone else compensate her for these in¬ 
juries. If she had tried to use the space which was formerly 
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a sidewalk but which was then tom all to pieces and was not 
a sidewalk, she would have been guilty, of course, if she had 
fallen, she would have been guilty of contributory negligence, 
but she didn’t do that. She undertook to cross the. north 
side of S Street and go into this parkway. She knew the curb 
was there. It was obstructed by grass but she knew it was 
there. She also knew if she had gone further down she could 
have gone in the driveway. 

Now, of course, it is possible to conceive of a time when a 
municipality may be almost an insurer of the public, but that 
is not the condition of the law at the present time and the 
Court is convinced that the authorities submitted by the plain¬ 
tiff have no application. The principle applied in the cases 
submitted by the plaintiff have no application to- this case. 
For instance, this case in 48 Appeals D. C. against Caton, was 
a case where a wagon was actually using the street and the 
street was open to the public, or supposed to be open to the 
public. It was not safe and the Court of Appeals held that 
with that condition existing there was no reason or no excuse 
for the municipality maintaining the rails of the street railway 
in such a way as to make them unsafe when it was not neces¬ 
sary to maintain them that way. That is not a precedent in 
this case. In this case, the sidewalk was destroyed. The lady 
knew* it was destroyed. She didn’t attempt to use it. 

The Court in this case will have to take the case from the 
jury as to both defendants. Now, in so far as the Capital 
Transit Company is concerned, the undisputed evidence 
200 is that the Capital Transit Company was not on the 
ground and had removed everything it had from the 
ground at the time of the accident. It is perfectly evident that 
there is no liability on the part of the Capital Transit Com¬ 
pany. So, there will have to be a directed verdict, gentlemen, 
against both defendants. 

Send for the jury, please. 

Mr. McGann. May I have an exception? 

The Court. You may. 

(Whereupon, the jurors returned to their places in the 



jury box, and the trial proceeded as follows in the 
of the jury:) 

The Court. Ladies and gentlemen, in this case the Court 
has endeavored to get every possible fact before you. On last 
Wednesday the jury was excused, as I remember it, and 
motions were made to direct a verdict for the defendants on 
the ground that the plaintiff had not made out a cause of ac¬ 
tion. On the face of the situation that was true, but the 
Court thought that the District of Columbia and the Capital 
Transit Company knew more about the facts of that construc¬ 
tion and the reasons for it then the plaintiff did, and had 
every reason to know all about it; therefore, it was only fair 
they should explain why the situation was as it was. On the 
part of the Capital Transit Company the Court thought it 
was proper for them to show, if they could, that they were not 
working there at that time. Now, they have discharged that 
responsibility. 

There was no sidewalk there. As a matter of fact, it was 
just a jumble of stone. The lady didn’t undertake to use it 
at all. Of course, it is a very unfortunate thing. ' As I said 
before you came in, this is a very appealing case. This 
201 is a very-charming lady. I hope we can all, when we 
reach that-age, be as sweet and lovely as she is, but the 
Court has no right to permit a verdict in a case where there is 
no liability. In other words, we have no right to charge it up 
to the Capital Transit Company and the city; we have no 
more right to charge them for this liability than we would any¬ 
one else. The Court will therefore have to direct a verdict for 
the defendants. 

The Deputy Clerk. Members of the Jury, please arise. By¬ 
direction of'the Court in the matter of Mary McLaughlin 
versus District of Columbia and others, youF verdict is for the 
defendant. That is your verdict, so say you each and all. 

(Thereupon,, the trial was concluded.) 


